DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, OMAHA DISTRICT
1616 CAPITOL AVENUE
OMAHA, NE 68102-4901

JUN 2 0 20%

REPLY TO
ATTENTION OF

Mr. Darrell Vanyo, Chairman
Fargo-Moorhead Diversion Authority
211 9" Street South

PO Box 2806

Fargo, North Dakota 58108-2806

Dear Mr. Vanyo:

Enclosed is Department of the Army Permit No. NWO-2014-0236-BIS, for the construction of
the Oxbow, Hickson, Bakke Ring Levee Project. The project is located in Sections 13, 14, 23
and 24, Township 173 North, Range 49 West, Cass County, North Dakota.

General Condition 1 establishes the time limit for completing work (June 20, 2019).

Also enclosed is a Notification of Applicant Options [“NAQ”] for the proffered permit. The
Final Rule Establishing an Administrative Appeal Process for the Regulatory Program of the
Corps of Engineers was issued in the Federal Register on March 9, 1999 and became effective
on August 6, 1999. Conditions 1 through 6 on the enclosed ENG Form 1721, as well as any
conditions that may be specified in the attached Section 401 Water Quality Certification, are not
appeaiable.

A copy of this letter is being sent to Mr. Aaron Snyder, U.S. Army Corps of Engineers,
CEMVP-PM-B, 180th Fifth Street East, Suite 700, St. Paul, Minnesota 55101-1678.

Point of Contact for this authorization is Matt Mikulecky or Daniel Cimarosti, at (701) 255-
0015.

Sincerely,

. Cross
olonel, Corps of Engineers
istrict Commander

Enclosure



DEPARTMENT OF THE ARMY PERMIT

Permittee Fargo-Moorhead Diversion Authority

Permit No. NW0-2014-0236-BIS

Issuing Office _North Dakota Regulatory Office

NOTE: The term "you" and its derivatives, as used in this permit, means the permittec or any future transferee. The ferm
“this office” refers to the appropriate district or division office of the Corps of Engineers having jurisdiction over the
permitted activity or the appropriate official of that office acting under the authority of the commanding officer.

You are authorized to perform work in accordance with the terms and conditions specified below.

Project Description: Construction of the Oxbow, Hickson, Bakke (OHB) Ring Levee element of the Fargo-Moorhead Flood
Risk Management Project. The OHB levee alignment will surround the village of Hickson, the Bakke Subdivision, and a
portion of the city of Oxbow and have a top of construction grade elevation range of approximately 926-931 (NAVDS8), and
will have 4H:1V slopes and a 10-foot top width. New residentiai lots, roads, golf holes, clubhouse and other associated
infrastructure will be constructed within the ring levee to mitigate those lost due to the construction of the levee.
Infrastructure modifications to existing sanitary sewer systems, water main and storm water sewer system will be constructed
to accomunodate the ring levee and development areas.  Construction will also include grade raises on Cass County
Highways 81 and 18 where they intersect the levee. Construction of internal drainage features wiil include open channel,
storm sewer, storm water ponding basins, a storm sewer lift station and storm water outfall in the Red River of the North,
The cutfall will consist of a single discharge pipe, up fo 60-inch diameter Reinforced Concrete Pipe. The pipe outlet will be
placed below the ordinary high water mark (OHWM) of the Red River of the North and will have a flared end section with
approximately 100 cubic yards of rock riprap erosion protection. The project wili discharge approximately 148,747 cubic
vards of earthen fifl material into 51.31 acres of wetlands for the construction of the levee and roadway embankments. The
project will discharge up to 100 cubic yards of riprap into .01 acte of the Red River of the North for the construction of the
storm water outfall. Project features, typical cross sections and wetland impact areas are shown in ATTACHMENT 1, Pages
1-6. The project includes construction of wetland mitigation in accordance with the approved mitigation plan entitled
“Compensatory Wetland Mitigation Plan, Oxbow-Hickson-Bakke Addition Ring Dike and Redevelopment Project, (OHB
Ring Levee Project), March, 20147 (ATTACHMENT 2).

Project Location: The project is Jocated in unnamed wetlands and the Red River of the North, in Sections 13, 14, 23 and 24,
Township 173 North, Range 49 West, Cass County, North Dakota. (Latitude North: 46.67 / Longitude Waest: -96.81)

Permit Conditions:

General Conditions:

1. The time limit for completing the work authorized ends on __June 2. 2019 . If you find that you need more time to
complete the authorized activity, submit your request for a time extension to this office for consideration at least one month
before the ahove date is reached.

2. You must maintain the activity authorized by this permit in good condition and in conformance with the terms and
conditions of this permit. You are not relieved of this requirement if you abandon the permitted activity, although you may
make a good faith transfer to a third party in compliance with General Condition 4 below. Should vou wish to cease 1o
maintain the authorized activity or should you desire to abandon it without a good faith transfer, you must obtain a
modification of this permit from this office, which may require restoration of the area.

3. I you discover any previously unknown historic or archeological remains while accomplishing the activity authorized by
this permit, you must immediately notify this office of what you have found. We will initiate the Federal and state
coordination required to determine if the remains warrant a recovery effort or if the site is eligible for listing in the National
Register of Historic Places.

ENG Form 1721, Nov 86 EDITION OF SEP 82 IS OBSOLETE. {33 CFR 320-330)
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4. If you selt the property associated with this permit, you must obtain the signature of the new owner in the space provided
and forward a copy of the permit to this office to validate the transfer of this authorization:

3. If'a conditioned water quality certification has been issued for your project, you must comply with the conditions specificd
in the certification as special conditions to this permit. For your convenience, a copy of the certification is aftached if it
contains such conditions.

6. You must allow representatives from this office 1o inspect the authorized activity at any time deemed necessary to ensure
that it is being or has been accomplished in accordance with the terms and conditions of your permit.

Special Conditions: {See pages4, 5, 6 & 7)
After a detalled and careful réview of all of the conditions contained inthis permit, the permittee acknowledpes that, although
said conditions were reguired by the Corps of Engineers, the permittee nonctheless agreed to those conditions vohmiarily to
facilitate issuance of the permit and the witl comply fully with all the terms of the permit conditions,
Further Infarmation:
t. Congressional Authorities: You have been authorized 1o undertake the activity described above pursuant to:
{X) Section 10 of the River and Harbors Act of 1899 (33 11.5.4. 403}
{30 Section 404 of the Clean Water Act {33 .S, 1344).
{ }Section 103 of the Marine Protection, Research and Sanciuaries Act of 1972 (33 U.S.C. 14133,
2. Limits of this authorization,
& This pernit does not obviate the need 1o obtain other Federrl, state, or focal authorizations required by Taw,
b This permit does not grant any property rights or exclusive privileges.
¢. 'This permit does not authorize any injury to the property or rights of others,.
d. This permit does not authorize interference with any existing or proposed Federal project.

3. Limits of Federal Liability. In issuing this permit: the Federal Government does nol assume any lability for the
tollowing.

a. Damages 1o the permitted project or uses thereof as a result of other permitted or unpermitted activities or from natural
causes,

b Damages 1o the permitted project or uses thereof as & result of current or fiture activities underiaken by or on behalf of
the United States in the public interest,

¢. Damages 1o persons, property, of to othér permitted or unpermitied activities or struclures caused by the activity
authorized by this permit, :
. Design or construction deficiencies associated with the permitted work.

e, Damage claims associated with any future modification, suspension, or revocation of this permit,

[



4, Reliance on Applicant's Data: The determination of this office that issuance of this permit is not contrary to the public
interest was made in reliance on the information you provided.

5. Reevaluation of Permit Decision, This office may reevaluate its decision on this permit at any time circumstances
watrant, Circumstances that could require a reevaluation include, but are not limited to, the following;

a. You fail to comply with the terms and conditions of this permit.

b. The information provided by you in support of your permit application proves to have been false, incomplete, or
inaceurate (See 4 above).
¢, Significant new information surfaces which this offiee did not consider in reaching the original publie interest decision.

Such a reevaluation may result in a defermination that it is appropriate fo use the suspension, modification, and revocation
procedures contained in 33 CFR 325.7 or enforcement procedures such as those contained in 33 CFR 326.4 and 326.5, The
referenced enforcement procedures provide for the issnance of an administrative order requiting you to comply with the
terms and conditions of your permit and for the initiation of legal action where appropriate. You will be required to pay for
any corrective measures ordered by this office, and if you fail to comply with such directive, this office may in certain
situations {such as those specified in 33 CFR 209.170) accomplish the corrective measures by contract or otherwise and bill
vou for the cost,

6. Extensions, General condition 1 establishes a time Hmit for the completion of the activity authorized by this permnit.
Unless there are circumstances requiring either a prompt completion of the authorized activity or a reevaluation of the public
interest decision, the Corps will normally give favorable consideration to a request for an extension of this time limit.

below, as permittee, indicates that you accept and agree o comply with the terms and conditions of this

gALAL /

Nl B AL
[Afrfofhead Diversion AT

Your signatue

(DATE}

Thig permit becomes effective when the Federal official, designeted to act for the Secretary of the Army, has signed below,

QL ¢/ 2o/ 201
Toel R jCross (DATE)
Colengfl, Corps of Engineers

When the structures or work authorized by this permit are stil] in existence at the time the property is transferred, the terms
and conditions of this permit will continue to be binding on the new owner(s) of the property. To validate the transfer of this
permit and the associated liabilities associated with compliance with its ferms and conditions, have the transferce sign and
date below.

(TRANSFEREF) (DATE)

*U.8. GPO: 1988-520-324




SPECIAL CONDITIONS:

Best Managemeni Practives & Consiruction Conditions
[a} All work or discharges to a watercourse resulting from permitted construction activities, particularly
hydraulic dredging, must meet applicable Federal, State, and local water quality and efffuent standards
on a cofitinuing basis,

[b] Erosion and sediment control measures shall be in place prior to any earthwork. They shall remain
in place and be maintained unti] construction is completed and the area is stabilized. 8ilt sereens or
other appropriate measures shall be installed and maintained during the construction of the outfall in the
Red River-of the Nosth in accordance with the National Pollutant Discharge Elimination System
(NPDES) permit. Erosion and sediment control measures shall be removed when construction is
complete.

fe] Measures must be adopted to prevent potential pollutants from entering the watercourse.
Construction materials and debris, including fuels, oil, and other liquid substances, will not be stored in
the construction areain a manner that would allow them to enter the watercourse as a result of spillage,
natural runeft, or fleoding.

[d} 1f dredged or excavated material is placed on an upland disposal site {above the ordinary high-water
mark}). the site must be securely diked or contained by some other acceptable method that prevents the
return of potentially polluting materials 1o the watercourse by surface runoff or by leaching. The
contaiiment area, whether bulkhead or upland disposal site, must be fully completed prior to the
placement of any dredged material. Authorization would be required to place the material in a water of
the United States.

fe] Upon completion of earthwork operations, all exposed slopes, fills, and disturbed areas must be
given sufficient protection by appropriate means such as landscaping, or planting and maintaining
vegetative cover, 1o prevent subsequent erosion.

I} Aninvestigation must be made to identify water intakes or other activities that may be affected by
suspended solids and turbidity increases caused by work in the watercourse. Sufficient notice must be
given to the owners of property where the activities would take place to allow them to prepare for any
changes in water guality. :

lg] A contingency plan-must be formulated that would be effective in the event of a spill, This
requirerment ts particularly applicable in operations involving the handling of petrolenm products. [fa
spill of any potential pollutant should occur, it is the responsibility of the permitiee to remove such
material, to minimize any contamination resuliing from this spill, and to immediately notify the North
Dakota Department of Health, the U.8. Coast Guard at telephone number (800) 424-8802 and the U 5.
Army Corps of Engineers, North Dakota Regulatory Office (NDRO).

tbj All work in the waterway will be performed in such a manner so as to minimize increases in
suspended solids and turbidity that may degrade water quality and damage aquatic life outside the

immediate area of operation. ~
4



[i] All areas along the riverbank that are disturbed or created by the construction activity, and which
will not be riprapped, shall be seeded with grasses indigenous to the area.

fil All trees and shrubbery which are not specifically required to be cleared or removed for construction
purposes shall be preserved and shall be protected from any damage by construction operations and
equipment.

[k} All temporary fill shall be removed in its entirety and the area restored to its preconstruction
contours within 15 days of completion of construction.

[}l The Permittee is responsible for ensuring all contractors or others executing the project authorized by
this permit have knowledge of the terms and conditions of the permit; and that a copy of the permit s
physically located at the project site during construction operations.

Compensatory Wetland Mitigation Conditions
|m] The Permittee shall carry out compensatory wetland mitigation by providing 30.11 acres of
mitigation, as proposed in the attached mitigation and monitoring plan (Plan) entitled “Compensalory
Wetland Mitigation Plan. Oxbow-Hickson-Bakke Addition Ring Dike and Redevelopment Project, {OHE
Ring Levee Project), March, 20147 (ATTACHMENT 2). The mitigation is necessary to ensure that the
authorized fill in waters of the United States does not result in a loss of aquatic resource functions and
services. The approved mitigation consists of 2.92 acres of onsite and in-kind mitigation for impacted
wetlands located in existing roadside ditch segments; 9.92 acres of high functioning wetland mitigation
sites (Forest River and Oxbow Country Club Mitigation Site) and 17.27 acres of wetland mitigation to
be secured through the Ducks Unlimited, Inc., North Dakota Aquatic Resource In-Lieu Fee Program
{DU-ND-ILF). This mitigation, as proposed, will result in a net gain in aguatic resource functions and
services.

{n} The Permittee will secure 17.27 acre credits through the DU-ND-ILF. You must provide this office
with a signed and dated Credit Transaction Notification Form within 30 days of the daie of this permit,
If. for any reason, you are unable to secure the required credits, you must resubmit a revised mitigation
plan to the Corps for review and approval prior lo continuing project activities in walers of the United
States.

lo] Mitigation construction activities at the roadside wetland locations, Forest River and Oxbow
Country Club Mitigation Sites shall occur prior to, or concurrent with, project construction. Mitigation
construction includes all work conducted in conjunction with implementation of the mitigation plan
{e.&.. earth moving. grading, plantings).

fpl The Permittee shali notify the Corps at such time that mitigation activities have been
completed so that an on-site inspection by Corps personnel can be made.

Ig] The Permittee shall provide monitoring reports to the Corps as described in the attached Plan.
Meonitoring requirements may be waived, modified or extended at the discretion of the Corps, based
upen mitigation success, progress or other applicable circumstances.



Jr] The Permittee shall provide & copy of the executed long term mitigation site protection instrument
within 90 days of permit execution.

Water Quality Certification Condition
{s] The North Dakota Department of Health (NDDoH) is responsible for water certification for this
projeci to ensure that the project would not violate applicable Federal Water Quality Standards.
Individual 401 Water Quality Certification (WQC) was issued by NDDoH by letter dated 24 March
2614, By reference in General Condition 5 and attachment (ATTACHMENT 3), the WQU requirements
are conditions of this authorization,

Historic Properties and Cultural Resonrce Conditions
[} All fi)l (including riprap), if authorized under this permit, must consist of suitable material free from
toxic pollutants in other than trace quantities. In addition, rock or fill material used for activities
dependent upon this permit and obtained by excavation must either be obtained from existing quarries
or, if a new borrow site is opened up to obtain fill material, the Clorps and the State Historic Preservation
Officer (SHPO) must be notified prior to the use of the new site.

fu} If cultural, archaeclogical, or historical resources are unearthed during activities authotized by this
permit, work must be stopped immediately and the Corps and the State Historic Preservation Officer
must be contacted for further instruction.

|¥] The Permiltee shall comply with Stipulation I of the Programmatic Agreement among the 1.8,
Army Corps of Engineers, St. Paul District, the North Dakota State Historic Preservation Officer, and
the Minnesota State Historic Preservation Officer, dated June 29, 2011, as amended by Amendment No.
1, dated November 15, 2012, The Proprammatic Agreement and Amendment No. 1 arc attached 1o this
permit (ATTACHMENT 4). The Permitee shall indicate the locations to be monitored for buried
cultural resources by a qualified archeologist on the construction drawings, ‘with the extent of the
monitoring locations defined by control points. Locations within the construction work limits to be
monitored during construction earthwork are river floadplains, terraces, and oxbows, and those areas
that are within 100 meters (328 feet) of the top of the bank of a river or the puter edge of an oxbow.

Wildlife Resource Protection Conditions
fw} The Permitiee is responsible for obtaining any “take™ permits required under the U8, Fish and
Wildlife Service's regulations governing compliance with the Migratory Bird Treaty Act or the Bald and
Golden Bagle Protection Act. The Permittee should contact the appropriate local office of the 1.8, Fish
and Wildlife Service to determine if such “take™ permits are required for a particular activity,

{x} Inorder to protect the Northern Long Eared Bat, the Permittee shall not remove trees in the wark
area from April 1 through September 30 in any vear this permit is valid.

iy} The Permittee shall report any threatened or endangered species at the project site. Notification shall
be made to the NDRO by the telephone or fax within 24 hours. Written confirmation shall be provided
within 48 hours if deemed necessary by the Corps.



J2] Due to fish spawning, no work shall be performed in the Red River between April 15 to July 1.

Engineering and Design Conditions
jaa] That the Permittee shall provide the Corps with a copy of final or as-built plans upon completion.

[bb] The NDRO shall be notified, in writing, of any changes in the project design. No changes in
design that impact waters of the United States shall be undertaken without Corps authorization.

Navigation Conditions
jee] The Permitiee understands and agrees that, if future operations by the United States requite the removal,
relocation, or other alteration, of the structure or work herein authorized, or if in the opinion of the Secretary of
the Army or his authorized representative, said structure or work shall cause unreasonable ebstruction to the free
navigation of the navigable waters, the Permittee will be required, upon due notice from the Corps, 10 remove,
relocate, or alier the structural work or obstriictions caused thereby, without expense to the United Stales, No
vlaim shall be made against the United States on account of any such removal or alteration.

[dd] No artempt shall be made by the Permittee to prevent the full and free use by the public of all navigable:
waters at or adiacent to the activity authorized by this pennit.

Notification Conditions
fee] That the Permittee shall notify the NDRO at what time the activity authorized herein will be
commenced and of any suspension of work, if for a period of mere than one week, resumption of work
and its compietion,

[¥} “The time limit for completing the work authorized will be five vears from the effective date. If more
time is needed {o complete the authorized activity, a request for a time extension must be submitted to the
Corps for consideration at least one month before the above date is reached,



DEPARTMENT OF THE ARMY PERMIT

PERMIT NO. NWO-2014-0236-BIS
OXBOW, HICKSON, BAKKE RING LEVEE PROJECT

ATTACHMENT 1
PLAN VIEW, IMPACTED WATERS & TYPICAL SECTIONS
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