Property Rights Acquisition
and Mitigation Plan v.5
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This version 5 of the Property Rights Acquisition and Mitigation Plan incorporates permit conditions from
the Minnesota Department of Natural Resources and the North Dakota Office of State Engineer. In
addition, this version 5 of the Property Rights Acquisition and Mitigation Plan is based on the hydraulic
model that is anticipated to be approved by FEMA as part of the 2020 Conditional Letter of Map
Revision.
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Preface
The Fargo-Moorhead Metropolitan Area Flood Risk Management Project, commonly known as the FM
Area Diversion Project (Project) was authorized by Section 7002 of the Water Resources Reform and
Development Act of 2014 (WRRDA). The purpose of the Project is to reduce flood risk, flood damages
and flood protection costs related to flooding in the Fargo-Moorhead metropolitan area. The Project is
led by the St. Paul District, Army Corps of Engineers (USACE), and the non-federal sponsors Fargo, North
Dakota; Moorhead, Minnesota; and the Metro Flood Diversion Authority (collectively Sponsors).
The Project is located in the Fargo-Moorhead Metropolitan Area. The Project consists of a diversion
channel system including, but not limited to: excavated channels; control structures; aqueducts; tie-back
embankments; an upstream staging area; levees; and environmental mitigation projects located inside
and outside the project area.
The Project originated as a recommendation from the Final Feasibility Report and Environmental Impact
Statement (FEIS), Fargo-Moorhead Metropolitan Area Flood Risk Management, July 2011. As outlined
within the FEIS, the Project would have various environmental effects and require various property
rights. These impacts, property needs, and mitigation needs were updated through the 2013
Supplemental Environmental Assessment and the 2018 Supplemental Environmental Assessment.
The Metro Flood Diversion Authority (Diversion Authority) has prepared this Property Rights Acquisition
and Mitigation Plan to document the property rights acquisition and mitigation policies that will be
followed for the Project. This Property Rights Acquisition and Mitigation Plan has been drafted in
coordination with the US Army Corps of Engineers (USACE), and in consultation with the North Dakota
Office of State Engineer (NDOSE) and the Minnesota Department of Natural Resources (MDNR), along
with input from the Diversion Authority’s Land Management Committee and the Agricultural Policy
Subcommittee, and the Cass County Joint Water Resources District. Throughout this Property Rights
Acquisition and Mitigation Plan, the Project is commonly referred to as the ‘FM Area Diversion Project’,
but it should be noted that USACE, other agencies, and certain documents identify the Project as the
‘Fargo-Moorhead Metro Flood Risk Management Project’.
It should also be noted that the Project being referenced in this Property Rights Acquisition and
Mitigation Plan is a refined and updated version of the Project that the Diversion Authority submitted to
MDNR as part of a permit application. The refinements and updates include a mirco-sited alignment of
the southern embankment and updated hydraulic modeling. The Project is considered “Plan B”, and is
intended to be consistent with the recommendations of the Governors’ Task Force. In addition, the
modeled hydraulic effects under existing and with-Project conditions are based on the hydraulic model
under review by the Federal Emergency Management Agency (FEMA) through the 2020 Conditional
Letter of Map Revision (CLOMR) process. Also, the hydrology and hydraulics utilized for development of
the “Plan B” project and this Property Rights Acquisition and Mitigation Plan are based on the full Period
of Record (POR). The development of the POR Hydrology is presented in a Technical Memorandum
attached in Appendix 1.
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This Property Rights Acquisition and Mitigation Plan is intended to be a living document that will be
reviewed and amended periodically as additional information and operations prompt updates.
This Property Rights Acquisition and Mitigation Plan contains information about the acquisition of
property rights needed for the Project and property mitigation programs. This document is a
compilation of a series of plans for a variety of topics. Collectively, the individual topics contained within
this document serve as the comprehensive Property Rights Acquisition and Mitigation Plan for the
Project.
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Project Overview and Summary of Property Rights
Project Overview
The Project includes several key features including a 30-mile diversion channel, levees and floodwalls
along the waterways throughout Fargo and Moorhead, a 20-mile southern embankment with three
gated control structures, and staging of floodwaters upstream of the southern embankment that form
the upstream mitigation area.

Summary of Property Rights
The Project requires the acquisition of a variety of property rights including land in fee title for
construction of Project features, acquisition of structures in the upstream mitigation area, acquisition of
flowage easements in the upstream mitigation area, and acquisition of access easements for
environmental monitoring. The necessary property rights are summarized in the attached maps.







Diversion Channel (North and South)
Southern Embankment (ND and MN)
Upstream Mitigation Area (ND and MN)
In-Town Projects and 37-feet Road Raise Projects (ND and MN)
Drayton Dam Replacement
Environmental Monitoring Easements (ND North, South and MN North, South)
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Property Acquisition Philosophies
Mission
To acquire the property necessary for the Project, in compliance with Minnesota and North Dakota law
and Federal guidelines and in accordance with the philosophy of being friendly, fair, and flexible to those
whose property is required for the Project.

Overarching Property Acquisition Philosophies












Follow the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as
amended (URA) (PL 91-646) as the basis for establishing the minimum standards for property
acquisitions. The objectives of the URA are to:
o Provide uniform, fair, and equitable treatment of persons whose real property is
acquired or are displaced in connection with the Project.
o Ensure relocation assistance is provided to displaced persons to lessen the emotional
and financial impact of displacement.
o Ensure no individual or family is displaced unless decent, safe, and sanitary housing is
available within the displaced person’s financial means.
Work to be friendly, fair, and flexible with those whose property is being acquired and in the
facilitation of the acquisition and relocation process.
Use eminent domain as a last resort measure to acquire the necessary property.
Acquisition costs will stay within the Project’s budget.
Property acquisition program will comply with Minnesota and North Dakota law, the URA,
permit requirements, interagency agreements, and applicable project agreements and
Memorandums of Understanding as each applies to the acquisition process for the Diversion
Authority, the Cass County Joint Water Resource District (CCJWRD), and the Moorhead-Clay
County Joint Powers Authority (MCCJPA).
Program will acquire land impacted by the Project as opportunities arise with willing sellers.
Program, upon request from seller, will offer a ‘right of first offer’ to purchase back the property
in the event the Project does not need the property.
Payment for relocation benefits are a reimbursement of costs incurred by the displaced
person(s).
Negotiations are a necessary component of property acquisitions. Negotiation teams do their
best to secure the property for the most equitable price possible and use eminent domain as a
last resort. Property owners have been able to counter offer their appraised values and are
encouraged to support these counter offers with factual data to support their position, this
could include:
o Updated comparable sales.
o Updated cost approach information.
o Updated financial information (for businesses).
o Issues in the appraisal (i.e., square footage difference, missed features, incorrect data).
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Per the Project Partnership Agreement (PPA) executed on July 11, 2016, and amended on
March 19, 2019, the federal government can also acquire land on behalf of the non-Federal
sponsor.
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Typical MN Property Acquisition Process (by MCCJPA)
The Diversion Authority and the MCCJPA are responsible for the acquisition of real property in Minnesota
for the Project. The MCCJPA will utilize the following steps for acquiring properties in Minnesota:
1. Preliminary Design
a. The Design Team (USACE or HMG) identifies parcels that may be impacted by the Project and
where access is needed for design surveys.
2. Right of Entry
a. Program Management Consultant (PMC) identifies parcels which require Right of Entry (ROE) for
surveying (geotechnical, boundary, cultural, or other).
b. Legal team (OT) prepares ROE request for access to conduct surveys.
c. Land Agents are assigned by PMC. The land agent assigned to each property initiates contact with
property owners, manages ROE request and receipt forms, conducts initial follow-up calls, and
notifies PMC when ROE is acquired.
3. Design Team (USACE or HMG)
a. Advises PMC of Right of Way (ROW) needs when the work limits are defined by the Project design.
4. PMC-Land Management Team
a. PMC establishes a budget for the acquisition needs by Phase or Work Package.
b. Presents Land Acquisition Directive (with budget) to Diversion Authority’s Finance Committee for
approval.
c. Submits the executed Land Acquisition Directive to MCCJPA.
d. PMC assigns acquisition to a land acquisition firm (Land Agent).
e. Land Agent firm accepts assignment, prepares proposed fee for review by PMC.
f. PMC initiates task order amendment for Land Agent, obtains MCCJPA approval, executes
documents with Land Agent, and provides fully executed documents to parties.
5. Survey Parcel
a. PMC or HMG conducts boundary survey and supplies initial certificate of survey exhibits to Land
Agent (and appraiser).
6. Notice of Intent to Acquire
a. MCCJPA sends property owner certified letter of Notice of Intent to acquire. The letter identifies
the Land Agent, appraiser, contact information, schedule, and other details.
b. Land Agent contacts property owner by phone to describe acquisition process, offers to meet.
7. Parcel Appraisal
a. Appraiser, using certificate of survey exhibit, conducts appraisal following federal/state
standards. The property owner is allowed to accompany the appraiser during property inspection.
b. Appraiser will be instructed to use the Minnesota definition of market value.
c. Appraiser submits draft appraisal report for review (see Appraisal Review Plan in Appendix 1 for
additional details).
d. Upon appraisal review, Just Compensation value approved by MCCJPA (in accordance with
Minnesota Statutes Chapter 117).
8. Parcel Purchase Negotiation
a. Land Agent presents appraisal to property owner and makes initial offer of just compensation
based on appraisal amount.
b. Land agent informs property owner of the condemning authority’s obligation to reimburse for the
property owner’s appraisal in accordance with Chapter 117.
c. Land Agent identifies tenants, if any.
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d. Land Agent has 60 days (goal) to negotiate fair market value for acquisition and the Relocation
Specialist aids owner in establishing relocation benefits, where applicable.
e. Legal team develops Purchase Agreement based on Land Agent recommendation.
f. Land Agent meets with property owner to present Purchase Agreement; execute Purchase
Agreement.
g. If outstanding terms, negotiate additional terms and seek MCCJPA approval regarding any
additional negotiations.
h. PMC or HMG prepares final acquisition exhibits (Certificate of Survey and legal description of the
taking) and supplies to legal team for inclusion in the closing documents.
i. Upon final approval of Purchase Agreement by property owner and MCCJPA, legal team prepares
deed and additional documents required for closing.
j. Exhaust all reasonable negotiation opportunities via personal meetings and phone contacts.
9. Parcel Close
a. The Title Company prepares partial mortgage releases, closing statements, 1099, and conducts
the closing with owner.
10. Eminent Domain for Acquisition
a. If negotiation opportunities are exhausted and a negotiated acquisition is unlikely within the given
timeline, the Design Team, Land Agent, and PMC present negotiation details to MCCJPA.
b. If negotiated acquisition of the necessary property appears unlikely within the given timeline,
MCCJPA notifies the Clay County Commission or the Moorhead City Council about the necessary
property and the acquisition efforts to date.
c. If the Clay County Commission or the Moorhead City Council concludes that a negotiated
acquisition is unlikely and judicial action will be necessary to acquire the property, the legal team,
in coordination with Design Team, Land Agent, and PMC, presents R ESOLUTION OF NECESSITY and
RESOLUTION OF OFFER TO PURCHASE (RESOLUTIONS) for Clay County Commission or the Moorhead City
Council consideration and approval.
d. Upon approval of RESOLUTIONS by the Clay County Commission or the Moorhead City Council, Land
Agent presents RESOLUTIONS, along with final written offer to property owner and notifies owner
of one-week deadline for acceptance.
e. If no acceptance, legal team starts an eminent domain action to acquire the necessary property.
f. Notice of intent to take possession is served by certified mail.
g. A hearing seeking title and possession will be held no less than 90 days following the notice of
intent to take possession is served.
h. Before possession and title is transferred, the amount of the appraisal will be deposited with the
district court.
i. Legal team continues negotiations with property owner or property owner’s counsel throughout
judicial process. Legal team engages property owner’s counsel in discovery and pre-trial motions
and otherwise prepares for trial.
j. The Project will not be completed until the property rights necessary for the operation of the
Project have been acquired. Final certificate filed and recorded in accordance with Minn. Stat. §
117.205.
k. Following acquisition of the property through the judicial process, Diversion Authority, USACE,
etc., may proceed with construction on parcel.

Typical MN Property Acquisition Process
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Acquisition Timeline in Minnesota
Eminent Domain Process
The Moorhead Clay County Joint Powers Authority (MCCJPA) has the responsibility for acquiring
property rights in Minnesota for the FM Area Diversion Project. The Diversion Authority and MCCJPA
have established property acquisition philosophies that include the goal of utilizing eminent domain
only as a last resort. This means that a priority will be placed on negotiating a mutually agreeable
compensation of property rights with the property owners. However, for situations where a fair,
mutually agreeable compensation is not be possible, the MCCJPA will ask Clay County to follow the
eminent domain process as specified by MN Statute Chapter 117

Timeline / Steps
Step
PRE-OFFER STEPS (DESIGN, SURVEY, APPRAISAL)
A. The final work limits are defined by the design team to show what
property rights are required for each project component
B. Parcel maps are prepared based on the final work limits. (assume 5 days)
C. MCCJPA sends letter and parcel maps to property owner(s) of the
impacted OINs, introducing the Land Agent, providing Land Agent and
MCCJPA contact information and identifying the timeline for property
acquisition.
D. Parcel maps are prepared based on the final work limits. Appraisers begin
establishing a value of the taking based on the parcel maps. Surveyors
conduct a boundary survey and develop a certificate of survey that will be
used to finalize the appraisal. Appraisal completed (assume 60-days)
E. Appraisal reviewed and just compensation amount approved by MCCJPA
Board.
NEGOTIATIONS
1. Land Agent provides property owner(s) with a copy of appraisal of
property rights and the offer of just compensation (assume 10 days).
2. Land Agent shall conduct good faith negotiations with the property
owner(s), and give property owner(s) 60 days to consider the appraisal
and offer.
3. If an agreement has not been reached, MCCJPA will file a resolution
asking Clay County Board of Commissioners or Moorhead City Council to
acquire the necessary property rights (assume 15 days for MCCJPA board
meeting).
CONDEMNATION FILING
4. Clay County Board of Commissioners or Moorhead City Council meets,
receives the resolution/request from MCCJPA, passes a resolution and
starts action to obtain the necessary property rights (assume 15 days for
Clay County Board of Commissioners or Moorhead City Council).
5. Send Last Written Offer. If a negotiated settlement hasn’t been reached
within 60 days, Clay County Board of Commissioners or Moorhead City

Acquisition Timeline in Minnesota
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Timeline (min.)
Start of
acquisition
Day 5
Day 10

Day 70

Day 80

Day 90
Day 150
Day 160

Day 175

Day 185
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Step

6.

7.

8.

9.

Timeline (min.)
Council shall send the property owner(s) a Last Written Offer. The Last
Written Offer will request approval by the property owner(s) within 10
days.
The Clay County Board of Commissioners or Moorhead City Council will
commence an eminent domain action by filing and serving a Petition
describing the desired land and identifying for what purpose it is to be
taken. The Petition shall also identify all owners of the land as defined by
statute.
The Clay County Board of Commissioners or Moorhead City Council will
serve notice of intent to take possession of the property in no less than
90 days. Such service shall be made upon the owners by certified mail or
by service in the manner of a summons. (assume 14 days for notice)
Upon entry of a court order transferring title and possession to the
condemning authority, which shall take place no less than 90 days after
giving notice of intent to take possession, the Clay County Board of
Commissioners or Moorhead City Council take title and possession of the
property when a deposit in the amount of the appraised value is made to
property owner. (assume 100 days)
The decision of the Court transferring title and possession to the
condemning authority may not be challenged by appeal more than 60
days after entry of the order
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Typical ND Property Acquisition Process
The Diversion Authority and CCJWRD are responsible for the acquisition of real property. The parties will
utilize the following steps for acquiring properties in North Dakota:
1. Preliminary Design
a. The Design Team (USACE, HMG, or P3 Developer) identifies parcels that may be impacted by the
Project and where access is needed for design surveys.
2. Right of Entry
a. Program Management Consultant (PMC) identifies parcels which require Right of Entry (ROE) for
surveying (geotechnical, boundary, cultural, or other).
b. Legal team (OT) prepares ROE request for access to conduct surveys.
c. Land Agents are assigned by PMC. The land agent assigned to each property initiates contact with
property owners, manages ROE request and receipt forms, conducts initial follow-up calls, and
notifies PMC when ROE is acquired.
3. Design Team (USACE, HMG, or P3 Developer)
a. Advises PMC of Right of Way (ROW) needs when the work limits are defined by Project design.
4. PMC-Land Management Team
a. PMC establishes a budget for the acquisition needs by Phase or Work Package.
b. Presents Land Acquisition Directive (with budget) to Diversion Authority’s Finance Committee for
approval.
c. Submits the executed Land Acquisition Directive to CCJWRD.
d. PMC assigns acquisition to a land acquisition firm (Land Agent).
e. Land Agent accepts assignment, prepares proposed fee for review by PMC.
f. PMC initiates task order amendment for Land Agent, obtains CCJWRD approval, executes
documents with Land Agent, and provides fully executed documents to parties.
g. Agent (and appraiser).
5. Survey Parcel
a. PMC or HMG conducts boundary survey and supplies initial certificate of survey exhibits to Land
Agent.
6. Notice of Intent to Acquire
a. CCJWRD sends property owner certified letter of Notice of Intent to acquire. The letter identifies
the Land Agent, appraiser, contact information, schedule, and other details.
b. Land Agent contacts property owner by phone to describe acquisition process, offers to meet.
7. Parcel Appraisal
a. Appraiser, using certificate of survey exhibit, conducts appraisal following federal/state
standards. The property owner is allowed to accompany the appraiser during property inspection.
b. Appraiser will be instructed to use the North Dakota definition of market value.
c. Appraiser submits draft appraisal report for review (see Appraisal Review Plan in Appendix 1 for
additional details).
d. Upon appraisal review, Just Compensation value approved by CCJWRD (in accordance with NDCC
§ 32-15-06.1 and § 61-16.1-09(2)(b)).
8. Parcel Purchase Negotiation
a. Land Agent presents appraisal to property owner and makes initial offer of just compensation
based on appraisal amount.
b. Land Agent has 60 days (goal) to negotiate fair market value for acquisition and the Relocation
Specialist aids owner in establishing relocation benefits, where applicable.
c. Legal team develops Purchase Agreement based on Land Agent recommendation.
Typical ND Property Acquisition Process
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d. Land Agent meets with property owner to present Purchase Agreement; execute Purchase
Agreement.
e. If outstanding terms, negotiate additional terms and seek CCJWRD approval regarding any
additional negotiations.
f. PMC or HMG prepares final acquisition exhibits (Certificate of Survey and legal description of
taking) and supplies to legal team for inclusion in the closing documents.
g. Upon final approval of Purchase Agreement by property owner and CCJWRD, legal team prepares
deed and additional documents required for closing.
h. Exhaust all reasonable negotiation opportunities via personal meetings and phone contacts.
9. Parcel Close
a. The Title Company prepares partial mortgage releases, closing statement, 1099, and conducts the
closing with owner.
10. Eminent Domain for Acquisition
a. If negotiation opportunities are exhausted and a negotiated acquisition is unlikely within the given
timeline, the Design Team, Land Agent, and PMC present negotiation details to CCJWRD.
b. If CCJWRD concludes that a negotiated acquisition is unlikely and judicial action will be necessary
to acquire the property within the given timeline, the Legal team, in coordination with the Design
Team, Land Agent, and PMC shall follow the process for water resource districts to exercise quick
take eminent domain.
c. See ‘Acquisition Timeline in North Dakota’ for a summary of the quick take eminent domain
timeline and process.

Typical ND Property Acquisition Process
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Acquisition Timeline in North Dakota
Quick Take Eminent Domain Process
The Cass County Joint Water Resource District (CCJWRD) has the responsibility for acquiring property
rights in North Dakota for the FM Area Diversion Project. The Diversion Authority and CCJWRD have
established property acquisition philosophies that include the goal of utilizing eminent domain only as a
last resort. This means that a priority will be placed on negotiating a mutually agreeable compensation
of property rights with the property owners. However, for situations where a fair, mutually agreeable
compensation is not be possible, the CCJWRD will follow the quick take eminent domain process as
specified by NDCC 61-16.1-09(2)(b).

Timeline / Steps
Step
PRE-OFFER STEPS (DESIGN, SURVEY, APPRAISAL)
A. The final work limits are defined by the design team to show what
property rights are required for each project component
B. Parcel maps are prepared based on the final work limits. (assume 5 days)
C. CCJWRD sends letter and parcel maps to property owner(s) of the
impacted OINs, introducing the Land Agent, providing Land Agent and
CCJWRD contact information and identifying the timeline for property
acquisition.
D. Parcel maps are prepared based on the final work limits. Appraisers begin
establishing a value of the taking based on the parcel maps. Surveyors
conduct a boundary survey and develop a certificate of survey that will be
used to complete the appraisal. (assume 60-days)
E. Appraisal reviewed and just compensation amount approved by CCJWRD
Board.
INFORMAL NEGOTIATIONS
1. Land Agent provides property owner(s) with a copy of appraisal of
property rights and the offer of just compensation. (assume 10 days)
2. Informal negotiations between Land Agent and property owner(s).
FORMAL NEGOTIATIONS
(if no agreement, no sooner than 60 days, proceed into formal negotiations)
3. CCJWRD provides property owner(s) with formal offer of just
compensation with a copy of appraisal of property rights. Formal Offer
shall be sent by Certified Mail with Return Receipt Requested.
(assume 30 days for service)
If no agreement following receipt of the formal offer letter, no sooner than 15
days after receipt of the formal offer, proceed to Step 4.
4. CCJWRD sends to property owner(s) an invitation to meet with CCJWRD at
an upcoming CCJWRD Board Meeting. Invitation shall be sent by Certified
Mail with Return Receipt Requested (assume 10 days for service).
5. CCJWRD Board meets with property owner(s) within 30 days of receipt of
CCJWRD invite letter.

Acquisition Timeline in North Dakota
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Timeline (min.)
Start of
acquisition
Day 5
Day 10

Day 70

Day 80

Day 90
Day 90-150

Day 180
(or upon receipt of
formal offer)

+ 15 days
(Day 195)
Day 205
Day 205-235
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Step
Timeline (min.)
If no agreement within 30 days of property owner(s) receiving CCJWRD invite
within 30 days
letter, proceed to Step 6.
6. CCJWRD sends to property owner(s) a Notice of Intent to Take Possession
Day 245
of the right of way. Notice shall be sent by Certified Mail with Return
Receipt Requested. (assume 10 days for service)
7. Land Agent prepares an Affidavit for the CCJWRD, which may include
Prepare
notes from the Land Agent’s negotiation journal and dated negotiation
Affidavit during
process steps they have completed, ensuring that no reference or threat
Days
of quick take eminent domain was used during informal or formal
245-275
negotiations.
8. CCJWRD reviews the Land Agent Affidavit. CCJWRD board chairman signs
Prepare
an Affidavit indicating that no reference or threat of quick take eminent
Affidavit during
domain was used during negotiations. CCJWRD will provide
Days
documentation of the CCJWRD Affidavit to the Cass County Commission.
245-275
If no agreement regarding compensation within 30 days of property owner(s)’
within 30 days
receipt of Notice of Intent to Take Possession, formal negotiations conclude and
proceed to Step 9.
9. CCJWRD passes a motion to move forward with the request to Cass County CCJWRD Board
Commission to proceed with quick take eminent domain. Motion should
Meeting on or
also conditionally approve the deposit of funds with the County Clerk,
before Day 276
pending approval by the Cass County Commission to proceed with quick
take eminent domain after the public meeting.
10. CCJWRD sends a letter/email to Cass County Commission to request the
Day 277
(following the next
Commission’s approval to take possession of the right of way by utilizing
regular CCJWRD
quick take eminent domain. Request from CCJWRD shall include a copy of
Board Meeting)
the CCJWRD Affidavit verifying that no reference or threat of quick take
eminent domain was used during negotiations.
COUNTY COMMISSION INVOLVEMENT – if no agreement prior to this, proceed to next step.
11. Cass County Commission places the quick take eminent domain topic on
Day 294
its agenda and sends property owner(s) a notice (invite) of an upcoming
Cass County Commission Meeting within no less than 30 days. Invite shall
be sent by Certified Mail with Return Receipt Requested
(assume 7 days for agenda development and 10 days for service).
If no agreement prior to county commission public meeting, proceed to step 12.
Assume 45 days
12. Cass County Commission holds public meeting and votes to approve use of Day 339
quick take eminent domain by CCJWRD to take possession of right of way. (or the next regular
County Commission
Meeting)

If County Commission approves request to use quick take eminent domain, then
proceed to Step 13.
FORMAL QUICK TAKE FILING
13. Legal team files pleadings with the clerk of district court, including updated Day 340
CCJWRD board chair Affidavit that demonstrates the CCWJRD fulfilled the
negotiating steps, and deposits the amount of the written offer with the
clerk.
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Offer Presentation and Negotiations Process
Introduction
The Project will require acquisition of various land rights to approximately 1,300 parcels. Acquisitions
will be conducted in accordance with the ‘Typical ND/MN Property Acquisition Process’, and following a
federal process that is defined in the Uniform Act (URA) (PL-91-646) and in the Code of Federal
Regulations (49 CFR 24). The process will also be in compliance with Uniform Standards for Professional
Appraisal Practice (“USPAP”) and the Uniform Appraisal Standards for Federal Land Acquisitions (“The
Yellow Book”).

Offer Presentation & Negotiation Process
As noted in the Typical Property Acquisition Process, an initial offer will be presented to the property
owner based on the appraised value, which will commence negotiations between the property owner
and a Land Agent. It is essential that the Diversion Authority establish limits for the Land Agents to work
within when negotiating with property owners. The Land Agents shall serve as the primary point of
contact with property owners, and Diversion Authority representatives should make efforts to
encourage property owners to work through the process and through the Land Agents. The limits are
essential to enabling timely, efficient, and successful completion of the property acquisitions for the
Project. As such, the following process will be used for presenting offers and negotiating with property
owners.
1. Initial Contact
a. Initial Contact to the property owner will come from the acquiring entity (CCJWRD or
MCCJPA). Initial Contact will introduce the Land Agent and direct all communication and
negotiation to be conducted through the Land Agent.
2. Presentation of Appraisal
a. Upon review and approval of the Appraisal, the Land Agent shall present the Appraisal
to the Property Owner for review.
b. Property Owner can review the appraisal report and point out any errors, omissions, or
additional data for consideration in negotiation.
3. Presentation of Offer
a. Land Agent shall present the acquisition offer based on the appraisal.
b. Land Agent shall keep open lines of communication with Property Owner and shall
commence negotiations.
4. Negotiations
a. Land Agents have a goal of completing negotiations for acquisitions within 60 days. As
required and allowed by state law, agents may advise owners of URA requirements,
timelines, and condemnation process requirements (included appraisal
reimbursements).
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b. The PMC Land Management Team and Land Agents are directed to secure the most
equitable deal for the buyer, which shall be no less than the approved amount of just
compensation established by the appraisal.
c. The PMC Land Management Team and Land Agents shall consider the following items
when considering acquisitions and counteroffers:
i. Appraisal analysis, considerations, and assumptions
ii. Valuation information not presented to appraiser
iii. Expedient closing potential
iv. Cost avoidance
v. Precedence
vi. Timeframe/schedule
vii. Good faith negotiations
d. The PMC Land Management Team and Land Agents shall be authorized to reject
counteroffers that are excessive, without factual basis, or otherwise outside the
parameters presented above.
e. Land Agents shall present their “best possible or most equitable”
acquisition/counteroffers to the PMC Land Management Team for consideration. The
PMC Land Management Team shall consider the acquisition/counteroffer and assist
Land Agent in making a recommendation to CCJWRD or MCCJPA.
f. In the event that acquisitions/counteroffers are extremely unique, the PMC Land
Management Team shall coordinate a discussion on the acquisition with the acquiring
entity chair, the Diversion Authority Executive Director, and designated leadership from
the Diversion Authority.
g. The goal is to present acquisition offers and counteroffers to the acquiring entity board
one time.
h. If negotiations fail to reach resolution within the timeframes noted above, the acquiring
entity board shall consider eminent domain action.
i. Land Agents shall respond to all counteroffers presented by Property Owners within
14 days.
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Acquisition Program for Voluntary Sale of Property
Introduction
The Diversion Authority aims to acquire the necessary property rights following a timeline based on
planned design and construction schedules. That being said, and with an executed Project Partnership
Agreement with the Federal Government, the Diversion Authority will entertain requests for early
acquisition of property rights from property owners wishing to sell. The intention of this program is to
allow property owners to sell their property early, without delay or constraints set forth in the property
acquisition schedule, if they desire.

Acquisition Process for Voluntary Sale of Property
The following process will be used for voluntary early acquisition of impacted properties to be acquired
or mitigated due to the Project.








The Diversion Authority will periodically notify all impacted property owners and make them
aware of the need to acquire property rights pertaining to their property. The notification will
reference an opportunity for early acquisition if desired by the property owner, which would
direct them to contact the acquiring entity (CCJWRD or MCCJPA), or the Program Management
Consultant (PMC).
If an impacted property owner elects to sell their property via public sale or auction, the PMC
will notify and make a recommendation to the acquiring entity (CCJWRD or MCCJPA) and the
Executive Director regarding the needed property rights and acquisition opportunity.
The PMC will confirm that the interested property is impacted by the Project and assess the
budget availability.
If the property is impacted, and if there is budget available, the PMC will recommend
proceeding with acquisition of the property.
A recommendation to purchase property from willing sellers will consider a variety of factors,
such as:
o What property rights are needed for the Project (fee title, easement, etc.)
o Location of the property – If the property is needed for construction or operations
o The timing of needed property rights
o Type of property (structures, farmland, building sites, etc.)
o Availability of funding
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Organic Farmland Acquisition Plan
Introduction
For typical farmland in the upstream mitigation area, the Project will need to obtain a flowage easement
on the property. But for organic farmland in the upstream mitigation area, there is a chance that
flooding could result in loss of organic certification, which requires three to five years to establish. As
such, the Diversion Authority has developed a mitigation solution that allows for early mitigation of
future impacts that may be caused by the Project.

Organic Farmland Acquisition Plan
The Diversion Authority will offer early acquisition of organic farmlands in the upstream mitigation area
so that the organic farmers have the opportunity to establish organic certification on new lands outside
of the upstream mitigation area well in advance of Project operations. Upon acquisition of existing
organic farmland, the Diversion Authority will enter into a rental agreement with the current organic
farm operator to rent the existing organic farmland during the timeframe in which the organic
certification is being established on new lands, which is typically three to five years.
According to analysis completed by MDNR as part of the Minnesota Environmental Impact Statement, it
is understood that there are four organic farming operations within the vicinity of the upstream
mitigation area of the Project. According to the MDNR EIS, the farmer-reported total organic acreage is
approximately 3,625 acres. Based on the configuration of the new Project and new alignment of the
Southern Embankment, it is estimated that approximately 300 acres of organic farmland are located
within the upstream mitigation area. A map showing the project configuration and the organic farmland
sites is attached.
If desired by the organic farmland property owner, the Diversion Authority will initiate the process to
acquire the organic farmland by ordering an appraisal of the property. The appraisal would be prepared
following state and federal rules for valuing property rights, and the appraisal would establish the value
for acquiring the property in fee title. Representatives from the Diversion Authority will present the
appraisal and initial purchase offer to the property owner for consideration and to begin negotiations.
The purchase agreement will be structured to allow a 1031/1033 type tax exchange transaction.
The Diversion Authority will attach a flowage easement to the property upon acquisition.
The Diversion Authority will engage its farmland management firm to develop a farmland rental
agreement with the organic producer.
Ultimately, after allowing sufficient time for the organic producer to establish new organic certified
farmland, the Diversion Authority will conduct a public sale of the property.
If the organic farmland owner declines to participate in this program, the typical farmland mitigation
approach will be used.
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Disposal of Excess Property
Introduction
From time to time, there may be a variety of reasons for the Diversion Authority, or an Acquiring
Agency, to acquire more property than the minimum amount of property needed to construct the
Project. For example, the property owner may request that the Diversion Authority acquire a full parcel
rather than just the portion of the parcel that is needed for the Project. Under the philosophy of being
flexible and working with property owners, the Diversion Authority should consider acquiring these
properties, but the Diversion Authority also needs a method to dispose of any property that is not
needed for the construction and operation of the Project. The disposal method must be fair,
straightforward, and easy to exercise.

Disposal Process
In the event that the Diversion Authority acquires more property than is necessary to construct and
operate the Project, it will follow the following process for disposal of the excess property.









The Program Management Consultant (PMC) will identify the potential excess property and
confirm that the property will not be required for construction, operation, or ownership of the
Project.
The PMC will coordinate with the Diversion Authority and the Acquiring Agency to confirm that
the excess property is not needed or desired for other public purposes.
Once confirmed by the Diversion Authority that the property is truly excess and unnecessary,
the owner of the property (CCJWRD or MCCJPA) shall notify its farmland management firm to
commence a public sale of the property.
The farmland management firm will arrange a public sale of excess properties.
Public sales will be advertised so that any interested party has sufficient opportunity to
purchase the excess property.
Any proceeds from sale of excess property will be deposited in the Diversion Authority accounts.
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Mitigation of Properties in the Upstream Mitigation Area
Introduction
The FM Area Diversion Project includes a diversion channel, levees through town, and temporary
retention of flood waters immediately upstream of the southern embankment. The temporary retention
of flood waters has the potential to impact properties, and the Diversion Authority will be responsible
for mitigating those potential impacts. Properties within the upstream mitigation area will require
various forms of mitigation, including but not limited to acquisition and removal of structures, elevating,
dry flood proofing of structures, and acquisition of flowage easements. The plan for mitigating impacts
in the upstream mitigation area has been developed based on requirements established jointly by
USACE and FEMA, as well as the North Dakota Office of State Engineer (NDOSE) and the Minnesota
Department of Natural Resources (MDNR).

Definitions










100-year flood: The 100-year flood event (one percent annual chance exceedance event) is used
to establish the regulatory floodplain boundary for the Project. The floodplain will be updated
when the Project is completed within an area that is also referred to as the Revision Reach.
Revision Reach: The Revision Reach has been defined through the FEMA/USACE (Federal
Emergency Management Agency / US Army Corps of Engineers) Coordination Plan using a 0.5foot tie-in between existing and with-Project 100-year flood event profiles. The Coordination
Plan also outlines floodplain management requirements for the Project and the Conditional
Letter of Map Revision (CLOMR) process that will be followed for floodplain map revisions and
FEMA-related Project mitigation.
Base Flood Elevation (BFE): Water Surface Elevation resulting from the 100-year flood event.
PMF: The probable maximum flood (PMF) event is used for dam-safety purposes (this event is
204,000 cubic feet per second (cfs), or nearly seven times larger than the 2009 flood of record).
Impact:
o The North Dakota Office of State Engineer (OSE) has defined an impact as modeled
hydraulic effects of 0.5-feet or more up to the 100-year flood event (one percent annual
chance exceedance event).
o The Diversion Authority has interpreted the permit conditions from the Minnesota
Department of Natural Resources (MDNR) Dam Safety and Public Waters Work Permit
2018-0819 to mean that an impact in Minnesota is defined as 0.1-feet or more up to the
maximum capacity of the dam, or the PMF flood event.
Hydraulic Effects: The hydraulic effects from the Project, including the definition of impacts for
the purposes of this Property Rights Acquisition and Mitigation Plan will be based on the
hydraulic model that is approved by FEMA for definition of the CLOMR. The CLOMR approved
hydraulic model will be used to determine the flood water depth under Existing and withProject conditions.
o NOTE: The final hydraulic effects from the Project will be based on the LOMR (Letter of
Map Revision) as defined by FEMA upon Project completion and accreditation.
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Mitigation Zones
o USACE defined two mitigation zones, as defined in the Final Supplemental
Environmental Assessment #2, dated February 2019.
o In summary, the federal mitigation zone requires the following:
 Federal Mitigation Zone 1
 Defines the operating pool or floodwater storage volume required to
ensure the planned operation of the Project, which includes minimizing
downstream impacts.
 Development will not be allowed within Zone 1.
 Placement of fill will not be allowed within Zone 1.
 Flowage Easements will be required in order to establish a property
right.
 Federal Mitigation Zone 2
 Limited placement of fill will be allowed in Zone 2, within the terms and
conditions of the flowage easement and in accordance with state and
federal floodplain regulations.
 Development will be allowed, but structures must be constructed at
least one-foot higher than the elevation of the with-Project 500-year
flood event water surface elevation, whichever is higher.
 Flowage easements will be required in order to establish a property
right.
o ND OSE Mitigation Zone 3: This is an area in North Dakota beyond Federal Mitigation
Zone 1 and Zone 2 where the Project causes a hydraulic effect of 0.5-feet or more at the
100-year flood event.
o MDNR Mitigation Zone 4: This is an area in Minnesota beyond Federal Mitigation Zone
1 and Zone 2 where the Project causes a hydraulic effect of 0.1-feet or more at the PMF
flood event.
NOTE: Aerial photography of the upstream mitigation area will be taken before, during, and
after flood events, and high-water marks will be surveyed to check and improve the hydraulic
model.

USACE / FEMA Coordination Plan
USACE and FEMA originally developed a Coordination Plan in April 2015, and recently updated the
Coordination Plan in June 2018 (see Appendix 5) that outlines floodplain management requirements for
the Project, including Conditional Letter of Map Revision (CLOMR) requirements for floodplain map
revisions and Project mitigation.
The Coordination Plan defines the revision reach for the CLOMR as follows:
“The extent of the revision is defined by an effective tie-in at the upstream and downstream
limits for each flooding source. An effective tie-in is obtained when the revised base flood
elevations from the post-project conditions model are within 0.5 feet of the pre-project
conditions model at both the upstream and downstream limits.”
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The Coordination Plan defines Staging Area (i.e., Upstream Mitigation Area) Regulatory Mapping as
follows:
“The aerial extent of flood inundation required by the Project for operation in the Staging Area
will be mapped as floodway in order to ensure that the required storage volume is available for
the project during the one percent annual chance flood event. Any additional flood inundation
area beyond the extents of what is required by the project during the one percent annual
chance flood event will be mapped as floodplain in order to portray the elevated flood risk
outside of the required staging area.”
The Coordination Plan defines Mitigation of Project Impacts as follows:
“The extent of mitigation of impacts caused by the Project is also defined by the revision
reach.”…. “The impacts caused by the Project on all insurable structures within the revision
reach will be mitigated through agreed methods consistent with those specified by the National
Flood Insurance Program (NFIP). For residential structures, these include elevation, relocation,
buy-outs, and ring levees. For non-residential structures these include dry flood proofing,
elevation, relocation, buy-outs, and ring levees.”
Additionally, as part of the permitting process for the Project, the ND OSE and MDNR have indicated the
following requirements:




ND OSE – Permit to Construct or Modify:
o Condition 17. “A mitigation plan must be submitted by the Permittee to the State
Engineer. The mitigation plan will require the Permittee to propose mitigation for all
property and infrastructure hydraulically affected upstream and adjacent to the project.
The mitigation plan will be subject to State Engineer review and approval based upon
reasonableness of the plan for the purposes of this permit approval. Future phases of
this permit will be subject to an approved mitigation plan, which may be updated with
each permit approval phase as deemed necessary by the State Engineer.”
MDNR – Dam Safety and Public Waters Work Permit
o Condition 22. Property Rights: “Property rights shall be acquired for all property
necessary for construction of the Project prior to the commencement of construction.
Property rights shall include fee simple absolute acquisition of all property of the Project
footprint. Temporary construction easements shall be acquired on all property that will
be used for construction of the Project. In Minnesota, in accordance with the 5th
Amendment Takings Requirement of the US Constitution and in accordance with the
Minnesota Constitution Article XIII Section 4, prior to dam operation, property rights
shall be acquired for all land and structures that will be impacted by the Project when
the Project is operated at maximum capacity. All lands with structures that will be
impacted will be acquired in fee simple absolute, unless the structure will be relocated,
elevated or floodproofed. For all other property impacted when the dam is operated at
maximum capacity that is not acquired in fee simple absolute, flowage easements are
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required. In Minnesota, these acquisitions must comport with the requirements of
Minnesota Statutes Chapter 117.”

Mitigation Approach for Existing Structures Upstream of the Southern
Embankment
1. Structure Mitigation within the Federal Mitigation Zone 1 (Operating Pool)
a. All insurable structures within the Federal Mitigation Zone 1 must be acquired and
removed. However, it may be possible to map a structure site into Federal Mitigation
Zone 2, ND OSE Mitigation Zone 3, or MDNR Mitigation Zone 4 instead of in the Federal
Mitigation Zone 1, if the following conditions are met:
i. The property owner does not want to be bought out.
ii. Allowing the structure site to remain is less expensive than buyout and removal.
iii. The property owner accepts risks of access to the structure site (roads in the
Federal Mitigation Zone 1 may not be able to be raised due to hydraulic
requirements).
iv. The property owner accepts the conditions required for structures in Zones 2, 3,
and 4 (see below).
v. Removal of the structure site from the Federal Mitigation Zone 1 (Operating
Pool) does not adversely impact Project Operations.
b. The Diversion Authority (or the Acquiring Agency) will fund the typical property
acquisition process, described elsewhere in this plan, to acquire existing structures
located within Federal Mitigation Zone 1.
2. Structure Mitigation within Zones 2 and 3:
a. If the structure is impacted by the Project, an offer to acquire and remove the structure
will be made. The acquisition will be done following the typical property acquisition
process, which is described elsewhere in this plan.
b. Alternative mitigation options for structures impacted by the Project may be available if
the property owner does not want a buyout, and if the alternative mitigation is less
expensive than a buyout.
c. Alternative mitigation of structures impacted by the Project must adhere to the
following mitigation requirements:
i. Structures must be removed from the with-Project 100-year (one percent
annual chance exceedance) floodplain in accordance with local, state, and FEMA
guidance and standards.
1. If the existing structure is currently elevated above the with-Project
100-year (one percent) annual chance exceedance water surface
elevation plus one-foot, the mitigation options include:
a. Constructing a non-accredited ring levee to the with-project
500-year (0.2 percent) annual chance exceedance water surface
elevation,
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b. Raising or elevating the structure to the with-project 500-year
(0.2 percent) annual chance exceedance water surface
elevation,
c. Dry floodproofing or wet floodproofing non-residential
structures, or
d. Providing compensation for the property owner to accept the
risk of flooding between the 100-year (one percent) and 500year (0.2 percent) annual chance exceedance water surface
elevations.
2. If the existing structure is below the with-Project 100-year (one percent)
annual chance exceedance water surface elevation plus one-foot, the
mitigation options for impacted structures include:
a. Raising or elevating the structure above the 500-year (0.2
percent) annual chance exceedance water surface elevation,
b. Dry floodproofing or wet floodproofing non-residential
structures.
3. Individual, accredited ring levees are not acceptable for removing the
structure from the with-Project 100-year (one percent) annual chance
exceedance floodplain since FEMA requires that a government entity
owns and maintains an accredited ring levee.
ii. The Diversion Authority will fund the mitigation of impacted structures located
in Zones 2 and 3.
iii. The Diversion Authority will not compensate for any changes in flood insurance
costs as a result of future policy changes by FEMA.
iv. Owner accepts the risks of flooding the structure site.
v. Owner accepts risks of access to the structure site.
vi. Structure site will require safe access to a level of BFE minus 1-foot (roads in the
Federal Mitigation Zone 1 may not be able to be raised due to hydraulic
requirements).
d. If the structure is not impacted by the Project, no mitigation will be provided even if
surrounding lands are impacted. Surrounding lands are considered areas beyond 50-foot
from the structure.
3. Structure Mitigation within Zone 4:
a. Mitigation within Zone 4 will be done in accordance with the MDNR Dam Safety and
Public Waters Work Permit 2018-0819.
4. In addition, the USACE is required to perform a takings analysis on any properties with impacts
resulting from the 100-year flood event, even if those impacts extend beyond the boundaries
defined above. If the USACE takings analysis determines that mitigation is required, the
Diversion Authority will be responsible for performing the mitigation in accordance with this
Property Rights Acquisition and Mitigation Plan.
5. Existing structures are classified and listed in the tables in Appendix 6.
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Mitigation Approach for Land and New Structures Upstream of the Southern
Embankment
1. The Diversion Authority (or the Acquiring Agency) will purchase a flowage easement on
impacted lands in the upstream mitigation area. The flowage easement will include
development restrictions as follows.
2. Restrictions and mitigation within the Federal Mitigation Zone 1:
a. No new structures will be allowed in the Federal Mitigation Zone 1.
b. Placement of fill will not be allowed.
c. As mitigation for future development and fill restrictions, the Diversion Authority will
purchase a flowage easement that includes compensation for the prohibition on
development and fill rights.
3. Restrictions and mitigation within Zones 2 and 3:
a. New structures shall be flood protected to the with-Project BFE plus one-foot flood
elevation, or above the 500-year (0.2 percent) annual chance event water surface
elevation, whichever is higher.
b. Protection can be provided by constructing all new structures above the with-Project
BFE plus one-foot elevation, or above the 500-year elevation, or whichever is higher.
c. As mitigation for future development restrictions, the Diversion Authority will purchase
a flowage easement that includes compensation for the restriction on development
rights.
d. The Diversion Authority will not compensate for any changes in flood insurance costs as
a result of either the Project or future policy changes by FEMA.
e. Owner accepts risks of access to any development site.
4. Restrictions and mitigation within Zone 4:
a. New structures shall be flood protected to the with-Project PMF flood elevation.
b. Protection can be provided by either elevating structures above the with-Project PMF
flood elevation or constructing a ring levee and constructing all new structures above
the with-Project BFE plus one-foot elevation or higher.
c. As mitigation for future development restrictions, the Diversion Authority will purchase
a flowage easement that includes compensation for the restriction on development
rights.
d. The Diversion Authority will not compensate for any changes in flood insurance costs as
a result of either the Project or future policy changes by FEMA.
e. Owner accepts risks of access to any development site.
The Dispute Resolution Board, defined elsewhere in the Property Rights Acquisition and Mitigation Plan,
provides a fair and independent process and mechanism for property owners who believe they were
impacted by the Project to submit a claim of damages.

Attachments



Upstream Mitigation Area Map of Mitigation Zones
Existing and With-Project One Percent Annual Chance (100-year) Floodplain Maps (2 pages)
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Flowage Easement Plan
Why is a Flowage Easement needed?







The FM Area Diversion Project (Project) includes temporary retention of floodwaters upstream of
the Project. The upstream retention is a necessary component of the Project, and it will periodically
and temporarily store flood waters.
The Diversion Authority must obtain flowage easements to provide the legal right to inundate
properties impacted by the upstream mitigation area.
There are various federal and state agencies that dictate the areas upon which flowage easements
will be necessary. For example, the North Dakota Office of State Engineer has indicated that the
Diversion Authority will need to mitigate (presumably through the acquisition of a flowage
easement) for modeled hydraulic effects of 0.5 feet or more up to the one percent annual chance
exceedance event. This area is approximately 26,600 acres.
Portions of the upstream mitigation area will be defined as a floodway and other portions defined as
floodplain. In addition, USACE has designated portions of the upstream mitigation area as Federal
Mitigation Zone 1, where no development will be allowed. Development within Mitigation Zones 2,
3, and 4 may be allowed in accordance with local floodplain development ordinances, rules,
regulations, and the terms and conditions of the flowage easement.

What is a Flowage Easement?






The easement provides the legal right to temporarily inundate property as part of the operation of
the Project.
USACE policy defines the compensation for a flowage easement as a one-time payment made at the
time that the easement is acquired.
The flowage easement will compensate for all impacts caused by the Project, such as potential loss
of development rights, agricultural production impacts, and periodic and temporary flooding
impacts (debris).
Flowage easements will allow for farming to continue on properties, however development will be
limited.

How will the value of the Flowage Easement be determined?






Factors that will be considered include the depth, duration, and frequency of additional flooding;
and the highest and best use of the property.
It is expected that an appraiser will conduct a “before and after” valuation in which the market value
of the property before the flowage easement is determined, and the market value after the flowage
easement conditions is determined. The market value of the flowage easement will be a determined
using the difference of before and after valuations.
The appraiser of the property may consider future impacts including delayed planting, yield loss,
debris, and limitations to future land use, resulting from operation of the Project.
Values of flowage easements will vary depending on the location and type of the property,
magnitude of impacts, and future risks to the property.
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The flowage easement payment is expected to be a one-time payment to the property owner. The
payment will be made when the easement is acquired.
The valuations will be compliant with USPAP and applicable state and federal guidelines

What are the terms and conditions of the Flowage Easement?











The easement will describe the “Easement Property” upon which the easement applies.
The easement will provide the right to occasionally overflow, flood and submerge the Easement
Property in connection with the operation, maintenance, repair, replacement and rehabilitation of
the Project.
The easement will restrict or prohibit development potential within the Easement Property in
compliance with FEMA and local floodplain development rules.
The easement will provide access rights related to the Project for conducting observations, surveys,
reviews, and data collection for environmental assessments; conducting topographic field and
parcel surveys, soil analysis, soil borings, and other investigations; conducting water level, erosion,
water quality, habitat, environmental, and other relevant monitoring; performing any other testing,
surveys, and analysis; and necessary and reasonable rights of ingress and egress to and from an
“Access Area” of the Easement Property. The easement will authorize payment for crop damages
caused by the exercise of the above described access rights.
The easement will require removal of all structures in Zone 1, and insurable structures not meeting
floodplain management rules.
The easement will define acceptable use of the property by Grantor (property owner) and Grantee
(Diversion Authority).
The easement will allow property owners to mortgage the property as long as the mortgage is
subordinate to the flowage easement.
The easement will also contain other legal terms including governing law, severability, etc.

When will the Flowage Easements be obtained?






Flowage easements need to be acquired prior to operation of the Project. The current schedule and
estimate indicates that flowage easements in Minnesota will need to be acquired by September
2024, and flowage easements in North Dakota will need to be acquired by September 2025.
It is anticipated that several years will be required to acquire all of the flowage easements necessary
for the Project.
The Diversion Authority may start early in approaching property owners in the upstream mitigation
area with flowage easement needs.
The Diversion Authority intends to offer to purchase Option Agreements on the lands where
flowage easements are required so that the properties are not burdened with an easement until just
before the last segment of construction is authorized. Under this concept, the Diversion Authority
would purchase the options for the flowage easement as soon as possible, and the Diversion
Authority would then exercise the Option Agreement at the time when the last segment of
embankment is awarded for construction.
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Who will obtain the Flowage Easements?



The Diversion Authority has assigned the property acquisition role in North Dakota to the CCJWRD.
The Diversion Authority has assigned the property acquisition role in Minnesota to the MCCJPA.

A sample flowage easement is presented in Appendix 7.
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Zoning for Properties Downstream of Southern Embankment
Introduction
The FM Area Diversion Project includes construction of a Southern Embankment that will act as a dam
to temporarily and periodically hold floodwaters upstream of the Project. The Southern Embankment
and Associated Infrastructure will be designed and constructed by the US Army Corps of Engineers
(USACE) in accordance with dam design criteria.
Planning, environmental review, and permitting of the Project included conducting a risk analysis
associated with a hypothetical breach of the dam. A breach analysis was conducted by USACE and can
be found online as Appendix H of the Minnesota Department of Natural Resources (MDNR’s)
Supplemental Environmental Impact Study at https://fmdiversion.gov/library/minnesota-dnr/.
The permit and findings of fact issued by the MDNR in December 2018 included a review of the breach
analysis. The MDNR acknowledged that it has no jurisdiction to regulate the land use, however, the
MDNR recommends that local communities prohibit development within one-quarter mile of the dam.
Specifically, the MDNR Permit 2018-0819 states the “A breach of the dam could create hazards
downstream to human life, particularly in areas adjacent to the dam and along the river channels. DNR
recommends that local governmental units adopt requirements that no development be allowed within
one quarter mile of the dam or along river channels.”
The North Dakota Office of State Engineer (ND OSE) has also reviewed and considered the breach
analysis and downstream development. The ND OSE recommends sound development downstream of
the embankment.
This section of the Property Rights Acquisition and Mitigation Plan outlines the approach that the
Diversion Authority will take to address the recommendations from MDNR and ND OSE.

Zoning Notification to Local Governments
The Diversion Authority will notify the local governmental units with zoning and development authority
in areas downstream of the Southern Embankment and make them aware of the recommendations
from the MDNR and ND OSE. Since the Diversion Authority does not have development or zoning
authority, it is unable to dictate development or zoning requirements in this area. The notification will
be shared with local governmental units upon receipt of the preliminary engineering report for the
Southern Embankment, which will establish the final alignment of the Southern Embankment.
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Dispute Resolution Board
Introduction
In addition to acquiring the necessary property rights from property owners, the Diversion Authority will
provide an informal, administrative forum for property owners to file claims for damages. The Diversion
Authority will establish the Dispute Resolution Board for such purposes. It should be noted that the
Dispute Resolution Board is modeled after a similar process created by the North Dakota State Water
Commission (NDSWC) for the Devils Lake outlet project. The Dispute Resolution Board is not intended to
be the exclusive remedy for the disputes arising out of the Project.

Intent
The Diversion Authority will create a Dispute Resolution Board as an administrative board to hear claims
by property owners and parties claiming that their real and personal property was damaged by floods
alleged to have been caused by the Project. The Diversion Authority intends that claims for damages will
be heard by the Dispute Resolution Board prior to a party filing suit in a district court.

Jurisdiction
The Dispute Resolution Board is not intended to address claims relating to alleged negligence of the
Diversion Authority, its contractors, agents, officers, employees or designees. Rather, it is intended to
address claims based upon alleged flooding caused by the Project.

Purpose
The purpose of the Dispute Resolution Board is to provide a less formal mechanism, other than resorting
to filing an action with the North Dakota and/or Minnesota courts, for consideration of physical water
damage resulting from operation of the Project. The Dispute Resolution Board will review each claim,
utilize all available data, and make a record and a determination if actual, physical damage was caused
by the Project’s operation.
The Dispute Resolution Board is not intended as the sole administrative remedy for disputes, and those
claiming to be affected by the Project may utilize other administrative remedies if available. The
Diversion Authority intends on working with property owners and those claiming to be affected by the
Project to resolve disputes prior to the utilization of any administrative remedy, including the Dispute
Resolution Board.

Creation
The Diversion Authority will create the Dispute Resolution Board comprised of three (3) independent
review officers. The resolution creating the Dispute Resolution Board shall address further details
regarding membership qualifications, rules of practice and procedure, along with decision making
requirements. A copy of the resolution will be provided to the North Dakota Office of State Engineer (ND
OSE) and MDNR, and included in a future version of this Mitigation Plan.
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Composition
The Diversion Authority will adopt a list of qualifications to serve as independent review officers of the
Dispute Resolution Board and will periodically approve a list of individuals to serve as independent
review officers. The Diversion Authority intends that it will also solicit input from the county
commissioners of counties in both North Dakota and Minnesota, which may be affected by the Project,
prior to formally creating the Dispute Resolution Board, to select an independent review officer from
each of the counties. In addition, the Diversion Authority will request that the ND OSE and MDNR
identify representatives to serve on the Dispute Resolution Board.
The Diversion Authority recognizes that some of the counties may choose not to participate and/or
recommend independent review officers. Nonetheless, the Diversion Authority will make efforts to
solicit input from and obtain a list of potential independent hearing officers from each of the counties
affected by the Project.
It should be noted that the independent review officers of the Dispute Resolution Board will not be
employees of the Diversion Authority, or its member entities.

Procedure









Actions before the Dispute Resolution Board will commence upon the filing of a claim by a
property owner with the Executive Director of the Diversion Authority. A sample claim form is
attached. Claims may not be filed until after the effective date of the resolution creating the
Dispute Resolution Board.
Once a claim is filed, the Executive Director will select three (3) independent review officers in
accordance with the resolution creating the Dispute Resolution Board.
Following the assignment of independent review officers to preside over a claim, the Executive
Director will set a review date for the claim, not less than thirty (30) calendar days following the
filing of the claim, and mail notice to the claimant of the date set for the review and the identity
of the independent review officers.
A claimant will have the right to request not less than ten (10) calendar days before the date of
the review that an assigned independent review officer be removed from consideration of the
claim. The request will be directed to the assigned independent review officer who will decide
whether he or she cannot fairly or objectively review the claim. If an assigned independent
review officer believes he or she cannot fairly or objectively review a claim, then he or she will
recuse himself or herself and notify the Executive Director. The Executive Director will then
assign another independent review officer to the claim. The Authority may also remove an
assigned independent review officer from a claim by finding that the assigned independent
review officer cannot fairly or objectively review the claim. If such a finding is made, then the
Executive Director will assign another independent review officer.
At the review, the claimant will have the opportunity to present testimony, exhibits, and
question any witnesses. Strict rules of evidence will not apply. The Executive Director must tape
record the review and keep copies of all exhibits.
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The independent review officers must receive and give weight to evidence, including hearsay
evidence, which possesses probative value commonly accepted by reasonable and prudent
people in the conduct of their affairs. The vote of independent review officers must be by a
majority.

Compensation for Damages
The Diversion Authority will compensate for damages through an operations and maintenance (O&M)
funding program that will also be used for other O&M expenses. The O&M funding program will utilize
either sales tax revenues or a maintenance district.

Release of All Claims
Prior to the payment of a compensation award as determined by the independent review officers, the
Dispute Resolution Board will require that the property owner execute a release of all claims relating to
the actual, physical damage.

Judicial Review
A claimant’s use of the Dispute Resolution Board process will not preclude a claimant from filing an
action seeking compensation for damages. A claimant may appeal the decision of the Dispute Resolution
Board pursuant to appropriate state laws. If a claimant files an action, the Diversion Authority may,
within its discretion, utilize the record of the Dispute Resolution Board how it sees fit.
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Cemetery Mitigation Plan
Introduction
There are five cemeteries upstream of the Diversion Project that may potentially be impacted by varying
levels (ranging from 0.3 feet to 6.3 feet) of additional water due to operation of the Project in a 100-year
(one percent annual chance) flood.
Additionally, there are 21 cemeteries that currently would flood within the protected area that will now
have improved flood protection due to construction of the Project.
During an information gathering stage, 54 cemeteries were visited to gain information and identify
impacts that flooding has had on these sites, and what efforts have been utilized in the past to prevent
and/or mitigate any such impacts. Following this effort, USACE released a “Cemetery Study” in 2014
that identifies the potential impacts of each site and several potential mitigation options.
Following the release of this initial USACE Cemetery Study, individual site visits and meetings with
representatives from 11 of the upstream cemeteries were conducted. Cultural surveys were performed
on eight of these 11 sites, three of which qualified for the National Register of Historic Places.
It should be noted that previous Project configuration potentially impacted 11 upstream cemeteries, but
the current Project configuration potentially impacts five upstream cemeteries. Maps of the potentially
impacted cemeteries are included in Appendix 9.

Local Cemetery Mitigation Plan
The Diversion Authority has formed a Local Cemetery Mitigation Team with representatives from
entities in North Dakota and Minnesota. The Local Cemetery Mitigation Team will be re-established
when the Project is confirmed, and the Diversion Authority will invite representatives from the impacted
cemeteries to meet with the team. With completion of the Federal Cemetery Mitigation Plan, and an
understanding of the minimum federal requirements, the team will be responsible for building upon
USACE’s efforts and the creation of a local Cemetery Mitigation Plan.

Minimum Federal Mitigation Plan and Requirements
In 2015, a Federal Cemetery Mitigation Plan was released by USACE. This plan identifies specific
mitigation options for each of the potentially impacted cemetery locations; including, protective berms,
access changes, debris fencing, anchoring headstones, and/or raising the site. The previously completed
cemetery studies can be found on the Project website in the Studies, Technical and Organizational
Documents (www.fmdiversion.com/studies-technical-documents/) page. This analysis will be amended
with data from the current Project configuration.
The Federal requirements are that flowage easements be obtained on the impacted cemeteries within
the USACE Federal Mitigation Zones 1 and 2, as is required for operation of the Project. There are no

Cemetery Mitigation Plan

v.5

Page 50 of 187

federal mitigation requirements for the other potentially-impacted cemeteries located outside of
Federal Mitigation Zones 1 and 2.
Note that the Diversion Authority has committed to obtaining flowage easements on properties within
the Upstream Mitigation Area, which is beyond the federal requirement.
The plan found:




None of the Project induced flooding would be more frequent than once every 20 years, on
average.
Past flooding has caused minimal damage to cemeteries in the area, and the Project induced
flooding is also anticipated to only cause minor damage.
For less-frequent events (50-yr, 100-yr), impacts are of limited duration, infrequent, and are
anticipated to cause minimal physical damage.

Clean-Up Assistance
In addition to obtaining a flowage easement on cemeteries within the Upstream Mitigation Area, the
Diversion Authority will adopt a post-operation repair and debris clean-up program and ensure the
cemeteries within the Upstream Mitigation Area are eligible to take part in the repair and clean-up
assistance program. The program will accommodate collection of debris that may accumulate on the
cemetery sites, and also provide for reimbursement of repair costs that may be necessary to correct
physical damage to the cemetery caused by operation of the Project. Please see the public lands repair
and debris clean-up plans detail elsewhere in the Property Rights Acquisition and Mitigation Plan.

National Register of Historic Places
For the cemeteries that are eligible to be listed on the National Register of Historic Places (NRHP)
(Clara Cemetery), and any additional cemetery that may be identified on the NRHP, USACE and the
Diversion Authority will work with each respective State Historic Preservation Office (SHPO) to assure
compliance with Section 106 and 36 C.F.R. 800 prior to operation of the Project.

Cemetery Mitigation Alternatives
In addition to the federally-required flowage easements, the Federal Cemetery Mitigation Plan that was
completed in 2015 included a table of mitigation alternatives for each of the impacted sites. The
mitigation alternatives includes estimated costs for a variety of options, including: berms, offsite access,
debris fencing, anchoring of headstones, and raising the elevation of the land itself.
In addition to the estimated costs, it should be noted that the federal study identified a number of
technical aspects and the potential for adverse effects on historic integrity that may make one or more
of the mitigation alternatives infeasible to be utilized on some sites. It is also recognized that some of
the alternative mitigation measures could adversely impact properties adjacent to the cemeteries.
In conjunction with the Local Cemetery Mitigation Team, the Diversion Authority will work to meet with
each cemetery representative to discuss the technically feasible options for each specific location. The
Diversion Authority understands that there will not be a one-size-fits-all approach to cemetery
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mitigation as each site location provides a unique situation that varies across the area. In addition, the
information and feasible options for each site may also vary, and the Diversion Authority will respect
each when formulating what works best for each cemetery. Those considerations should include
adequate design, technical feasibility, and cost.

Attachments



Potentially Impacted Cemetery Summary Table
Potentially Impacted Cemetery Overview Map
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Mitigation of Historic Properties
The Diversion Authority, USACE, and State Historical Preservation Offices from North Dakota and
Minnesota have entered into a Programmatic Agreement to address preservation and mitigation of
historical properties. The Programmatic Agreement and Amendment No. 1 are included in Appendix 10.

Mitigation of Historic Properties

v.5

Page 55 of 187

Post-Operation Debris Clean-Up Plan: Private Lands
Introduction
Operation of the Project will result in the staging and retention of flood waters upstream of the FargoMoorhead metro area. The upstream retention of floodwaters has the potential to impact a different
amount of acres for each flood event depending on the magnitude of the flood and a variety of other
factors. The Diversion Authority will obtain flowage easements on the properties that are within a
defined mitigation area. The flowage easement will compensate property owners for the impacts
associated with the Project, including the potential impact of debris caused by flooding, but it places the
responsibility for post-operation clean-up on the property owner. In recognition that operation of the
upstream mitigation area may cause debris (logs, straw, trash, etc.) to accumulate within and along the
edges of the upstream mitigation area, the Diversion Authority has developed the following postoperation debris clean-up plan.

Post-Operation Debris Clean-Up Plan
If the Project operates, the Diversion Authority will enact the following post-operation debris clean-up
plan. The plan is specific to clean-up of debris in the upstream mitigation area from operation of the
Project.














The plan will pattern the “clean-up week” approach used throughout the metro area.
The Diversion Authority will declare the Project operated.
The Diversion Authority will define the boundary of the upstream mitigation cleanup area based
on the actual flood event.
The Diversion Authority will distribute an annual newsletter that will include information related
to post-operation mitigation programs.
The Diversion Authority will notify affected property owners in the area eligible via posting of a
map on the Project website (FM Area Diversion Project Website (www.fmdiversion.com)) for
clean-up assistance and provide direction on clean-up procedures.
The Diversion Authority will self-perform, or contractors to conduct the flood debris clean-up
operations in the upstream mitigation area.
Property owners will be responsible for moving debris to established field entrances or access
points that the contractors can access without impacting farm operations.
Contractors will only enter upon established field entrances or access points to pick up the
debris.
After each occurrence, property owners could voluntarily sign a “right of entry” to allow the
contractors to enter and access other portions of their private property.
Eligible debris for pick-up will be limited to debris caused by the flood event.
Property Owners will be given a notice and reasonable time to move the debris to the pick-up
locations.
The contractors will be responsible for ultimate disposal of the debris.
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Post-Operation Repair and Clean-Up Plan: Public Lands
Introduction
Operation of the Project will result in the staging and retention of flood waters upstream of the
Southern Embankment. The upstream retention of flood waters will impact a different amount of acres
for each flood event depending on the magnitude of the flood and a variety of other factors. There are
a variety of “public lands” in the upstream mitigation area such as township and county roads, drainage
ditches, cemeteries, and parks. In recognition that operation of the upstream retention area may cause
some damage to these public lands as well as the accumulation of debris (logs, straw, trash, etc.), the
Diversion Authority has developed the following post-operation public lands repair and clean-up plan.

Post-Operation Public Lands Repair and Clean-Up Plan
If the Project operates, the Diversion Authority will enact the following post-operation public lands
repair and clean-up plan. The plan is specific to repair and clean-up of public lands in the upstream
mitigation area from operation of the Project. Public lands include township and county roads, drainage
ditches, cemeteries, and parks. This plan will allow local government entities (townships, water boards,
etc.) to contract for the repair and clean-up work on the public lands, and then submit for
reimbursement to the Diversion Authority. This plan allows the local government entities the ability to
contract for the work as they prefer.












The plan will pattern the approach that FEMA uses for post-disaster damage assessment and
reimbursements.
The Diversion Authority will declare the Project operated.
The Diversion Authority will define the boundary of the upstream mitigation cleanup area based
on the actual flood event.
The Diversion Authority will distribute an annual newsletter that will include information related
to post-operation mitigation programs.
The Diversion Authority will notify public entities of eligible areas and request that the public
entity identify any damage that may have been caused by the Project operation, including debris
removal.
The Diversion Authority will send a representative to meet with the public entities to verify
damage on a site by site basis.
The public entities shall solicit quotes (in conformance with procurement, legal, and regulatory
requirements) for the repairs or clean-up work at each site, and submit the quotes for each site
to the Diversion Authority for review.
The Diversion Authority shall review the quotes for reasonableness, and either approve, request
additional details, or deny the quote.
The Diversion Authority will confirm the work was completed in accordance with the quote, and
then reimburse the public entity.
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The Diversion Authority will also consider reimbursement of emergency repairs that may be
needed in advance of following this process.
The Diversion Authority will establish a reasonable deadline for submission of damage claims.
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Summer Operation Supplemental Crop Loss Program
Introduction
The Project requires the temporary and occasional retention of flood waters immediately upstream of
the southern embankment of the Project. The Diversion Authority will provide mitigation for properties
in the upstream mitigation area, and the mitigation has generally been considered to be the acquisition
of a permanent flowage easement and associated payment to the property owners, which is required by
USACE. Generally, the permanent easement would restrict construction of structures/buildings, but it
would allow the land to continue to be used for agriculture production including growing crops,
livestock, and hay production.
The flowage easement is intended to provide compensation for impacts associated with the Project and
is expected to be a one-time payment at the time the easement is purchased. Under this plan, the onetime payment for the flowage easement would compensate the land-owner for the potential impacts
associated with delayed planting, prevented planting, debris, loss of development rights, etc.
The Diversion Authority recognizes the potential impact to the agricultural community on both the
North Dakota and Minnesota side of the Red River, and has studied and considered supplemental
mitigation solutions, which are greater than what has historically been provided to property owners. In
recognition of: (a) the importance of the farm economy to the region; (b) that summer operation would
potentially damage growing crops; (c) and that summer operation of the Project is extremely unlikely,
the Diversion Authority will adopt a Summer Operation Supplemental Crop Loss Program to provide
additional assurance to producers in the upstream mitigation area. The Program would provide
producers coverage for the risk associated with Project induced flooding on growing crops during the
unlikely summer operation of the Project. The Diversion Authority understands and acknowledges that
this program is important to the agricultural community because under these events, it is believed that
producers may not be able to utilize the federal crop insurance program(s) for crop damages directly
caused by operation of the Project. This program will be available for producers in the upstream
mitigation area, which is the same area where the Diversion Authority will obtain flowage easements.

Proposed Summer Operation Supplemental Crop Loss Program
The Diversion Authority will create an insurance reserve fund for the Summer Operation Supplemental
Crop Loss Program. The Program will compensate producers in the upstream mitigation area for crop
losses directly caused by operation of the Project during the normal crop growing season.
Given the complexity associated with reviewing and administering crop loss claims, the Diversion
Authority will seek the assistance from a neutral and independent third party to administer damage
claims associated with summer operation of the Project and to determine whether payments should be
made from the Program. The Diversion Authority intends to coordinate with existing state agencies to
determine if the state(s) could assist as the neutral and independent third party in administering any
damage claims. The Diversion Authority will fully develop the Program prior to construction of the last
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segment of the Southern Embankment. The Diversion Authority would be responsible to make timely
payment claims based on the adjustment decisions of the third party agent.
Though there has never been a summer flood event in recorded history that would have triggered the
operation of the Project, it is possible that an event could happen. If such a major rain event occurs
during the normal growing season, and if the rain is significant enough to cause the Project to operate,
flooding will occur on farmlands due to the rain event. It is envisioned that a producer could then submit
a damage claim and then the claims adjuster would evaluate the claim to determine liability, if any for
the damages. If the claims administrator and adjuster find the Project is liable, then the Diversion
Authority would make the payment to the producer from its self-funded reserve fund.
To be eligible for the program, a producer must participate in a federal crop insurance program, have
growing crops within the upstream mitigation area, and have notified the Diversion Authority of his/her
intent to participate in the Summer Operation Supplemental Crop Loss Program. It is the Diversion
Authority’s understanding that agricultural producers obtain various rates of coverage through federal
crop insurance program. Some are insured for 65 percent, others insure for upwards of 80 percent
based upon the year and type of crop grown. The Diversion Authority’s Program would provide 90
percent coverage for all crop damages directly caused by summer operation of the Project, regardless of
year or crop grown.

Additional Background:











The FM Diversion Project includes an upstream mitigation area for staging of flood waters as a
necessary feature of the Project. The upstream mitigation area is approximately 26,600 acres.
Mitigation is generally considered acquisition of a flowage easement and associated payment
to the property owner, as USACE has mandated that the Diversion Authority obtain a flowage
easement for areas within the Staging Area.
The flowage easement will cover impacts associated with the Project, and is expected to be a
one-time payment at the time the easement is secured. Under this plan, the flowage easement
would cover impacts associated with delayed planting, loss of development rights, etc.
The Diversion Authority has considered additional mitigation solutions such as Summer
Operation Supplemental Crop Loss Program. One of the primary considerations of additional
farm mitigation is to help ensure producers are covered for the risk of Project induced summer
flooding on growing crops. Under these events, producers may not be eligible for federal crop
insurance.
Based on insured values and crop types in 2014, along with the size of the upstream mitigation
area, the total estimated maximum loss for all crops in the upstream mitigation area is approx.
$20-25M.
The Diversion Authority will self-fund the program. The Diversion Authority has the financial
strength to sustain a self-funded insurance reserve fund in order to assume the risk of this type
of event, given that the probability of events that would cause summer operation are extremely
low, and given the O&M Funding Program that will be established.
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If this Program is utilized, the Diversion Authority would utilize an O&M Funding Program to
fund/finance the costs associated the Summer Operation Supplemental Crop Loss Program
payments.
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Financial Assurance Plan for O&M and On-Going Mitigation
Introduction
The Project will require the Diversion Authority to providing funding for long term operation and
maintenance (O&M) costs. In addition to defining the financial plan for construction of the Project, it is
important to develop a financial plan for on-going O&M of the Project, including funding for the various
mitigation efforts that may be required well into the future. The Diversion Authority will establish an
on-going O&M Funding Program and utilize either excess sales and use tax revenues or a maintenance
district, or a combination of both to fund the costs along with storm water maintenance fees from the
Minnesota member entities of the Diversion Authority. In addition, the Diversion Authority will make
sure that all of the mitigation costs outlined in the Mitigation Plan will be eligible for funding through
the O&M Funding Program. The O&M Funding Program will also provide a mechanism for funding
unforeseen mitigation needs that may arise due to Project operation. The Project will follow an
Adaptive Management and Monitoring Plan (AMMP) to monitor performance of environmental
mitigation projects along with environmental changes after Project operation events, and the O&M
Funding Program will fund additional required mitigation as determined through the AMMP.

O&M Funding Program
Pursuant to the Joint Powers Agreement (the “JPA”), which created the Diversion Authority, the O&M of
the Project, including the O&M of transportation elements of the Project, will be financed from a variety
of revenue sources. The first source of revenue for O&M costs will be excess sales and use taxes. If any
excess revenues of the County 2010-2 Sales Tax1, the City Flood Control Tax, the City Infrastructure Tax2,
or any Additional Sales and Use Tax remain after the payment of debt obligations issued for the capital
costs of the project (collectively referred to as the “Excess Net Pledged Revenues”), these revenues may
be used for operations and maintenance of the Project.
The second source of revenue will be maintenance levy from FM Flood Risk Management District No. 1.
It is anticipated that O&M for the Diversion Channel and Associated Infrastructure (DCAI) will be
performed by the successful P3 contract/proposer; O&M of the Southern Embankment and Associated
Infrastructure (SEAI) will be performed by the Diversion Authority and/or its member entities. When the
Cass County Joint Water Resource District (CCJWRD), a member entity of the Diversion Authority
created the FM Flood Risk Management District No. 1 under North Dakota law, the CCJWRD also created
a maintenance district. The maintenance district includes the same properties and benefits as are
included in the FM Flood Risk Management District No. 1, and the CCJWRD can levy special assessments
within the district for maintenance costs (the “Maintenance Levy”). Under North Dakota law, the
determination of how much property may be assessed for the Maintenance Levy is based upon the
original benefit created for the assessment district. In other words, at the time of the original vote on
June 6, 2017, CCJWRD approved an assessment list under which the District contained agricultural
properties, which would receive one hundred percent (100%) benefit and other properties would
receive reduced benefits. Under the weighed maintenance levy method set forth in N.D.C.C. § 61-16.145, subdivision 1 (a) CCJWRD levies maintenance levy based on the same benefit percentages as the
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original proposed special assessments. For example, those agricultural properties within FM Flood Risk
Management District No 1. which have been identified as receiving one hundred percent benefits will
pay four dollars ($4.00) per acre per year and those which have been identified as receiving fifty percent
benefit will pay two dollars ($2.00) per acre per year. Comparatively, under the “weighted”
methodology set forth in N.D.C.C. § 61-16.1-45, subsection 1 (a), urban and non-agricultural property
levies are not limited by the two dollar ($2.00) per five hundred dollar formula set forth subdivision 1 of
N.D.C.C. § 61-16.1-45. Rather, CCJWRD levies its maintenance levy against urban and non-agricultural
properties based on benefit. CCJWRD has created a formula based on a comparison of one hundred
percent agricultural properties and one hundred percent urban properties
With respect to the FM Flood Risk Management District No. 1, the property benefitted will include
developed property within the cities of Fargo, West Fargo, Reile’s Acres, Harwood, Horace, and Frontier,
North Dakota. In 2018, the total (2018) taxable valuation of non-agricultural property is
$865,436,956.85 and in 2018 the total number acres of agricultural property within FM Flood Risk
Management District No. 1 is 47,000. In order to levy the annual maintenance levy, the Governing
Board of the CCJWRD need approve a motion to levy the annual maintenance levy in an amount not to
exceed the maximum permitted under N.D.C.C. § 61-16.1-45.
The third source of revenue will be a Storm Water Maintenance Fee6 levied and collected monthly by
the City of Moorhead, Minnesota. Pursuant to the JPA, the City of Moorhead has agreed to levy and
collect and remit a portion of its storm water maintenance fee for the O&M of the Project.

Notes:
1

Pursuant to Ordinance No. 2010-2, Cass County imposed a one-half of one percent (0.5%) sales and use tax upon
the gross receipts of retailers from all sales at retail, including leasing or rental of tangible personal property, within
the corporate limits of Cass County (“County 2010-2 Sales Tax”). The proceeds of the County 2010-2 Sales Tax are
dedicated for payment of expenses incurred for the planning, engineering, land purchase, construction, and
maintenance of a Red River diversion channel and other flood control measures or the payment of special
assessments, or debt incurred for a Red River diversion and other flood control measures as authorized by the Board
of Cass County Commissioners. Cass County has determined that it will legally pledge not less than ninety-one percent
(91%) of the County 2010-2 Sales Tax to sales and use tax revenue bonds issued by Cass County (the “County Sales
Tax Bonds”) and will dedicate (but not legally pledge) sales and use tax revenues not required for annual debt service
or to replenish reasonably required debt service reserve funds on the County Sales Tax Bonds to the payment of debt
service for improvement bonds issued by CCJWRD, and Milestone, Availability, and P3 Payments for the Project. The
County 2010-2 Sales Tax was anticipated to expire on March 31, 2031. The Cass County Commission, however, desired
to extend the expiration date for the County 2010-2 Sales Tax until 2084, and voted unanimously to place such
extension upon the November 8, 2016, ballot. (The County 2010-2 Sales Tax was previously approved by sixty-four
percent (64%) of the voters.) On November 8, 2016, the extension of the County 2010-2 Sales Tax was approved by
sixty-three percent (63%) of the voters (in both elections, a simple majority of voters was needed in order to pass).
Pursuant to the ballot question presented to the voters, sales and use tax revenue generated by the Cass County
2010-2 Sales Tax may be used for Debt Obligations, Milestone Payments, Availability Payments, and any other costs
or charges associated with the DCAI and Comprehensive Project.
2

The City of Fargo has adopted a sales and use tax (“City Flood Control Tax”) by enacting Article 3-21 of the City of
Fargo Municipal Code. The City Flood Control Tax imposes a one-half of one percent (0.5%) sales and use tax upon
the gross receipts of retailers from all retail sales, including the leasing or renting of tangible personal property, within
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the corporate limits of the City of Fargo. The proceeds of the City Flood Control Tax are dedicated for acquiring
property; making, installing, designing, financing, and constructing improvements; engaging in projects that are
necessary for the goal of achieving risk reduction and the ability to defend the community against a five hundred
(500) year flood event; and servicing bonds or other debt instruments. The City of Fargo has determined that it will
dedicate one-hundred percent (100%) of its City Flood Control Tax to sales and use tax revenue bonds issued by City
of Fargo (the “City Sales Tax Bonds”) and will dedicate (but not legally pledge) sales and use tax revenues not required
for annual debt service or to replenish reasonably required debt service reserve funds on the City Sales Tax Bonds to
the payment of debt service and Milestone, Availability, and P3 Payments for the Project.
In 2012, the City of Fargo adopted a second sales and use tax (“City Infrastructure Tax”) by enacting Article 3-22 of
the City of Fargo Municipal Code. The City Infrastructure Tax imposes a one-half of one percent (0.5%) sales and use
tax upon the gross receipts of retailers from all retail sales, including the leasing or renting of tangible personal
property, within the corporate limits of the City of Fargo. The proceeds of the City Infrastructure Tax are dedicated
for such infrastructure capital improvements as the governing body of the City of Fargo selects, including streets and
traffic management; water supply and treatment needs including construction or expansion of water treatment
facilities; water distribution system needs; sewerage treatment and collection system needs, including construction
or expansion of sewage treatment facilities; and flood protection or flood risk mitigation projects, and related
improvements and activities. The City of Fargo has determined that it will legally dedicate (but not legally pledge)
one-hundred percent (100%) of its City Infrastructure Tax not being utilized for present infrastructure projects toward
payment of Debt Obligations and Milestone, Availability, and P3 Payments for the Project.
3

By way of example, a non-agricultural property having a taxable value of $200,000 would receive an annual
maintenance assessment of $800 each year. ($200,000 ÷ $500 = 400 x $2.00 = $800.)
4

Another method for determining the assessment amount for urban parcels is a weighted method based on benefit,
in proportion to agricultural land benefit.
5

Pursuant to Ordinance No. 2010-2, Cass County imposed a one-half of one percent (0.5%) sales and use tax upon
the gross receipts of retailers from all sales at retail, including leasing or rental of tangible personal property, within
the corporate limits of Cass County (“County 2010-2 Sales Tax”). The proceeds of the County 2010-2 Sales Tax are
dedicated for payment of expenses incurred for the planning, engineering, land purchase, construction, and
maintenance of a Red River diversion channel and other flood control measures or the payment of special
assessments, or debt incurred for a Red River diversion and other flood control measures as authorized by the Board
of Cass County Commissioners. Cass County has determined that it will legally pledge not less than ninety-one percent
(91%) of the County 2010-2 Sales Tax to sales and use tax revenue bonds issued by Cass County (the “County Sales
Tax Bonds”) and will dedicate (but not legally pledge) sales and use tax revenues not required for annual debt service
or to replenish reasonably required debt service reserve funds on the County Sales Tax Bonds to the payment of debt
service for improvement bonds issued by CCJWRD, and Milestone, Availability, and P3 Payments for the Project. The
County 2010-2 Sales Tax was anticipated to expire on March 31, 2031. The Cass County Commission, however, desired
to extend the expiration date for the County 2010-2 Sales Tax until 2084, and voted unanimously to place such
extension upon the November 8, 2016, ballot. (The County 2010-2 Sales Tax was previously approved by sixty-four
percent (64%) of the voters.) On November 8, 2016, the extension of the County 2010-2 Sales Tax was approved by
sixty-three percent (63%) of the voters (in both elections, a simple majority of voters was needed in order to pass).
Pursuant to the ballot question presented to the voters, sales and use tax revenue generated by the Cass County
2010-2 Sales Tax may be used for Debt Obligations, Milestone Payments, Availability Payments, and any other costs
or charges associated with the DCAI and Comprehensive Project.
6

Pursuant to Ordinance No. 2010-2, Cass County imposed a one-half of one percent (0.5%) sales and use tax upon
the gross receipts of retailers from all sales at retail, including leasing or rental of tangible personal property, within
the corporate limits of Cass County (“County 2010-2 Sales Tax”). The proceeds of the County 2010-2 Sales Tax are
dedicated for payment of expenses incurred for the planning, engineering, land purchase, construction, and
maintenance of a Red River diversion channel and other flood control measures or the payment of special
assessments, or debt incurred for a Red River diversion and other flood control measures as authorized by the Board
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of Cass County Commissioners. Cass County has determined that it will legally pledge not less than ninety-one percent
(91%) of the County 2010-2 Sales Tax to sales and use tax revenue bonds issued by Cass County (the “County Sales
Tax Bonds”) and will dedicate (but not legally pledge) sales and use tax revenues not required for annual debt service
or to replenish reasonably required debt service reserve funds on the County Sales Tax Bonds to the payment of debt
service for improvement bonds issued by CCJWRD, and Milestone, Availability, and P3 Payments for the Project. The
County 2010-2 Sales Tax was anticipated to expire on March 31, 2031. The Cass County Commission, however, desired
to extend the expiration date for the County 2010-2 Sales Tax until 2084, and voted unanimously to place such
extension upon the November 8, 2016, ballot. (The County 2010-2 Sales Tax was previously approved by sixty-four
percent (64%) of the voters.) On November 8, 2016, the extension of the County 2010-2 Sales Tax was approved by
sixty-three percent (63%) of the voters (in both elections, a simple majority of voters was needed in order to pass).
Pursuant to the ballot question presented to the voters, sales and use tax revenue generated by the Cass County
2010-2 Sales Tax may be used for Debt Obligations, Milestone Payments, Availability Payments, and any other costs
or charges associated with the DCAI and Comprehensive Project.
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Mitigation Communication and Notification Plan
Introduction
The Project is a massive civil works project that has generated tremendous public interest since federal
studies began in 2008. Public interest in the Project and its operation to provide flood protection for the
metro area will remain high, especially during annual flood projections, planning and protection efforts
each spring. Communications during construction and prior to each planned operation will remain an
important long-term goal of the Diversion Authority and its member entities responsible for operation
and maintenance of the Project.

Existing Communication Structures
To date, the primary means of communication with the general public has been through regular contact
with staff at the government entities that make up the Diversion Authority and through the Project
website FM Area Diversion Project Website (www.fmdiversion.gov). In addition, traditional local media
has covered the Project during various Project milestones. Tools including fact sheets, newsletters,
social media, news conferences, and videos have also been used.
It is likely that the Diversion Authority and the governmental entities that make up the Diversion
Authority will remain the key front-line communicators of the Project during and after construction, for
maintenance and public access purposes, and during times of flooding and operations.
The Diversion Authority is also committed to the long-term existence of FM Area Diversion Project
Website (www.fmdiversion.gov) as a primary communication method with the general public. The
website allows for universal access regardless of location or time. From time to time, the Diversion
Authority may review the use of the Project website to determine if communication needs to expand
beyond the technology in use. For example, the Diversion Authority currently utilizes a Twitter account
and newsletter to keep the public abreast of the latest news and progress. These continue to be useful
tools but may be augmented in the future if new technology presents more useful tools that better
achieve communication goals.
Working with traditional media sources will continue, but it will likely evolve with technological
advancements as well. During times of flooding, traditional communication channels comfortable to the
public are critical in disseminating timely information.

Future Project-Specific Notifications & Communications
Once the Project is complete, it will be important to notify and communicate with affected property
owners and local governmental units (LGUs) regarding potential impacts, maintenance, and operations.
Notification and communication efforts become especially important in times of extreme flooding for
safety, agricultural planning, and other land management concerns, especially for those in the upstream
mitigation area.
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The Diversion Authority is committed to providing the following notification and communications for the
Project:
1. Project Website and Interactive GIS Map Tool
The Diversion Authority will utilize the Project website to host an interactive web-based GIS map tool, as
well as maps indicating the upstream mitigation area where flowage easements are in place. The maps
on the Project website will serve as a reminder for property owners and real estate professionals to help
keep them aware of existing flowage easements and the obligations of the property owner and the
Diversion Authority under the terms of the flowage easement. The Diversion Authority will also record
the flowage easements with the County Recorder’s office to ensure they are available for legal purposes
at all times.
2. Direct Notification to Properties with a Flowage Easement
In compliance with guidance and requirements from the ND Office of State Engineer (OSE) and the
MDNR, the Diversion Authority will routinely distribute a notice to each owner of property subject to a
flowage easement (MDNR requirement is to send a notice every 5-years). The notice will serve as a
reminder that the property is subject to a flowage easement, and the notice will include information
related to agricultural mitigation programs.
3. Direct Notification to Other Potentially Impacted Properties
In compliance with requirements from the ND Office of State Engineer (OSE), the Diversion Authority
will distribute a notice to each owner of property that may potentially be impacted by the Project, as
indicated by the final hydraulic model established upon substantial completion. This notice will be
provided to property owners both upstream and downstream of the Project with a modeled impact of
0.1-feet or more, except the owners of property subject to a flowage easement (who will receive a
separate notification). The notice will include information about the Dispute Resolution Board.
4. Communication with LGUs
The Diversion Authority will routinely send a notification to the local governmental units (LGUs) both
upstream and downstream of the Project area. The LGU notification will include information about the
Project status and operations. In addition, the notice will include information about mitigation programs
available for LGUs and property owners within their jurisdiction, including the Dispute Resolution Board.
5. Notice of Project Operation Prior to a Flood Event
The Diversion Authority will send a notice of pending Project Operation to property owners located
within the Upstream Mitigation Area, other interested parties, and area LGUs. This notification will
occur before the Project operates with as much notice as the emergency level of the situation allows.
In addition, the Diversion Authority will provide a mechanism on the Project website for any interested
party to sign-up for notifications. The Diversion Authority will maintain a database of interested parties
and property owners utilizing county tax data. The notification of pending operation may come in
multiple forms of communication such as Text, Email, Phone, etc. This notification will also be posted on
the Project Website (www.fmdiversion.gov) and submitted as time allows to the newspapers of record
in Cass and Richland Counties in North Dakota and Clay and Wilkin Counties in Minnesota.
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Pre-Operation Mitigation for Impacted Roadways
Introduction
The Diversion Authority recognizes that operation of the Project may impact roadways in the Upstream
Mitigation Area, causing the roadway to be impassable. Since flooding is all too common for the Project
area, local experience and guidance for managing roadway impacts has been gathered from County
officials to inform this plan. To mitigate for the risk of water on a roadway, and to mitigate for the loss of
a public right-of-way, the Diversion Authority will work with local roadway authorities (City, County, or
Township) as necessary to manage the risk to travelling public.

Road Closures
Roads will generally be closed during times of high water; however, the Diversion Authority, along with
the local County officials understand the need for emergency personnel to reach their destination. The
Diversion Authority will assist local roadway authorities to place barricades and warning signs at
locations on roads that have water on them and advise the County Sheriff to monitor these roads. On
gravel or minimum maintenance roads that potentially have washout conditions, the Diversion
Authority will work with local roadway authorities to completely close the road to prevent serious injury
or fatality. It should be noted that the Diversion Authority strongly advises no travel on roads with water
and supports the motto “when in doubt: turn around, don’t drown”.
In addition to the coordination with the local County officials, road closure maps will also be updated
continuously during times of flooding and posted on the Project website and shared with the local
media and Township officials. Road closures will be submitted by the operations staff of the Diversion
Authority in coordination with the local roadway authorities and the County Sheriff. The procedural
guidelines for road closures and signing are as follows:

Emergency Road Closure and Signing Procedures
Roadway Closure
A minimum of two Type III Barricades shall be installed at each side of a hazard. At least one barricade
on each side shall have a Road Closed sign attached. Additional barricades should be installed if deemed
necessary by the operator to adequately close the road.
Advanced warning shall be placed at the nearest intersection each way from the closure and shall
consist of Road Closed Ahead signs or Type III Barricades with Road Closed signs attached. Sound
judgment and site conditions shall dictate the type and placement of all signs in accordance with the
current version of the Federal Highway Administration’s Manual on Uniform Traffic Control Devices for
Streets and Highways.
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Water over Road or Other Conditions not Requiring Closure
If conditions indicate that traffic can safely pass through the area, a combination of warning signs shall
be installed to alert the public and guide them through the segment of road. Signs used shall include,
but are not limited to Barricades, Water Over Road, Cones, Tubular Markers, and Reduced Speed Limits.
If an unsafe condition becomes apparent that cannot be repaired or marked to alert traffic, the roadway
shall be closed to traffic. Sound judgment and site conditions shall dictate the type and placement of all
signs in accordance with the current version of the Federal Highway Administration’s Manual on
Uniform Traffic Control Devices for Streets and Highways.
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Oxbow Hickson Bakke Mitigation Project
Summary
The Project includes an upstream mitigation area for temporarily and occasionally storing flood waters.
The upstream mitigation area would require acquisition and relocation of the City of Oxbow, Hickson,
and Bakke if a ring levee was not constructed to protect those communities and mitigate the impacts
from the Project. The Oxbow, Hickson, Bakke (OHB) Ring Levee Project was developed as a mitigation
solution in 2013 as a means to mitigate existing, natural, and induced flooding. The OHB Ring Levee
Project was incorporated into the Supplemental Environmental Assessment prepared by USACE in
September 2013.
The OHB Ring Levee Project includes:





Construction of a ring levee around the three communities.
Internal drainage improvements.
Acquisition and relocation of 40 residences, the golf course clubhouse, several golf holes, and
farmland to make way for the levee.
Construction of new residential lots for a relocation option for displaced Oxbow residents, and
relocation of displaced upstream mitigation area residents.

Upon completion, the Cass County Joint Water Resource District (CCJWRD) will own and maintain the
OHB Ring Levee, in coordination with the City of Oxbow and the Diversion Authority.

Supplemental EA Appendix C
A summary and background, identification of alternatives, and description of the selected OHB ring
levee alternative can be found in Appendix C of the 2013 Supplemental Environmental Assessment.

Additional Details
Additional details regarding the OHB Ring Levee can be found in a Technical Memorandum dated March
12, 2013.
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In-Town Levee Mitigation Projects
Summary
The Project includes construction of levees and other flood protection infrastructure along the river and
drainage ways through the Fargo-Moorhead metro area. The levees and related flood protection
infrastructure are necessary to safely pass flood waters through town as part of the operation of the
Project. Several studies and analysis have been conducted to determine the appropriate amount of
flood water, and commensurate river stage to allow through town. Allowing higher flows and higher
river stages through town reduces the frequency of operation of the Project, and reduces the extent and
duration of the upstream mitigation area. As such, the in-town levee works provide further mitigation
for the Project impacts.
The most recent studies, conducted as part of the Governors’ Task Force have concluded to allow a river
stage of 37-feet through town, which equates to an approximately 20-year return frequency event. The
cities of Fargo and Moorhead have completed several miles of in-town flood protection over the past
years. The decision to allow 37-feet through town will require both Cities to design and construct
additional levees and related flood protection improvements so that appropriate freeboard levels are in
place for the higher flows through town.
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Appendix 1 – Period of Record (POR)
Hydrology Development Technical Memorandum
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Introduction

The Project will require acquisition of various land rights. Acquisitions will be conducted following the
process defined in the Uniform Act (URA) (PL-91-646), the Code of Federal Regulations (49 CFR 24.104),
along with any relevant state laws or regulations. The appraisals will be prepared in conformance with
the Uniform Standards for Professional Appraisal Practice (“USPAP”) and the standards of North Dakota
or Minnesota (as appropriate).

Appraisal Review Process

Appraisal reviews are an important step in the land acquisitions process. As such, the Diversion
Authority has adopted a plan to conduct formal appraisal reviews for each tract appraisal. The reviews
shall be completed prior to beginning negotiations with the property owner. The following approach will
be used for appraisal reviews for the Project.
1. The Diversion Authority has developed an independent appraisal review team. The team has
identified qualified review appraisers and developed appraisal engagement and review tools,
including the attached appraisal review certification report and appraisal review checklist.
2. The independent appraisal review team members, procedures, and tools have been reviewed
and approved for adequacy by USACE as the Federal Agency overseeing the expenditure of
federal funds.
3. The appraisal review team, using the guidance found in 49 CFR 24.102, will determine if informal
value estimates or appraisals are required for the acquisition of each parcel.
4. To ensure consistency of methodology, quality assurance and confirmation, a Certified General
Appraiser shall conduct a formal review on tract appraisals. The review appraiser will submit a
signed cover letter certifying that each appraisal has been prepared in conformance with state
(North Dakota or Minnesota) standards, and with the Uniform Standards of Professional
Appraisal Practice (USPAP). The review submission will include a cover letter, the engagement
documents, the tract appraisal report, and the review report.
5. Per the suggestion of the USACE Real Estate Division, USACE staff intends to review the
appraisal file on 15 percent of the acquisitions. The review will include engagement documents
provided to the tract appraiser, the tract appraisal report, and the review report.
6. USACE will be available to provide technical advice to the appraisal review team for those
acquisitions that present unusually complex valuation issues.
7. The Diversion Authority shall attempt to use appraisers who have previously been vetted and
approved by USACE Real Estate Division. When using new appraisers, the Diversion Authority
appraisal review team shall determine if they are qualified to perform tract appraisals and for
which property types. As a courtesy, the review team shall send the qualifications and sample
appraisals of the new appraiser to USACE for awareness.
8. The PMC will track and document all appraisals and appraisal reviews (as well as acquisition
documents) using a GIS-based system (ESRI Workflow Manager).
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APPRAISAL REVIEW ANALYSIS and CERTIFICATION
PROPERTY OWNER:

_________________________________

PROPERTY OIN#:

_________________________________

Project:

FM Area Diversion Project

County:
Parcel:
PID #:
Client:

[CCJWRD or MCCJPA]

Intended User:

[CCJWRD or MCCJPA]

Use/Purpose of Review:

To determine adequacy of appraisal for acquisition

Fee Owner:
Property Rights Appraised:
Property Address
Appraisal Format Used:
Zoning:
Highest and Best Use:
Impacted Improvements:
Tract Size:
Appraisal By:
Date of Valuation:
Date of Report:
Review Appraiser:
VALUE CONCLUSION:
Fee Acquisition:
TOTAL TAKINGS & DAMAGES:
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REVIEW APPRAISER’S CONCLUSIONS:
The report is compliant with USPAP and [North Dakota or Minnesota] Statutes, and the value
conclusion is recommended for use as the basis for acquisition of the property.

Review Comments:

Scope of Work
The scope of this assignment includes USPAP and USFLA compliance, a review of the comparable sales
data, reviewing of the appraisal for completeness, accuracy and appraisal methodology, and to develop
an opinion with regard to the appropriateness of the appraisal report.

Reviewer Assumptions and Limiting Conditions:
•

The Appraisal Review is based on information and data contained in the appraisal report which
is the subject of the review. Data and information from other sources may be considered. If so,
they are identified and noted as such.

•

It is assumed that such data and information are factual and correct.

•

The reviewer reserves the right to consider any new or additional data or information which
may subsequently become available.

•

Unless otherwise stated, all assumptions and limiting conditions contained in the appraisal
report, which are the subject of this appraisal review, are also conditions of this review.
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REVIEW APPRAISER’S CERTIFICATION:
I CERTIFY THAT TO THE BEST OF MY KNOWLEDGE AND BELIEF:
The facts and data reported by the review appraiser and used in the review process are true and correct.
The analyses, opinions, and conclusions in this review report are limited only by the assumptions and
limiting conditions stated in this review report, and are my personal, unbiased professional analyses,
opinions, and conclusions.
I have no present or prospective interest in the property that is the subject of this report and I have no
personal interest or bias with respect to the parties involved.
I have performed no other services, as an appraiser or in any other capacity, regarding the property that
is the subject of the work under review within the three- year period immediately preceding acceptance
of this assignment.
My compensation is not contingent upon an action or event resulting from the analyses, opinions, or
conclusions in, or the use of, this review report.
The appraisal review was made and the review report prepared in conformity with the Appraisal
Foundation’s Uniform Standards of Professional Appraisal Practice and the [INSERT STATE CODE
REFERENCE].
I have completed the requirements of the continuing education program in the State of [INSERT STATE]
in which I am licensed.
I do not authorize the out-of-context quoting from, or the partial reprinting of this review report.
Further, neither all nor any part of this review shall be disseminated to the general public by use of
media for public consumption or public communication without prior written consent of the review
appraiser signing this report.
The appraisal report contains data that was obtained by appraiser from the county and other sources. I
assume that this information is accurate and have not verified this information.

Date:
Review Appraiser Signature
[ND of MN] License No:
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APPRAISAL REVIEW CONSIDERATIONS:
GENERAL INFORMATION
1. Has the type of appraisal development been prominently stated? Note that the use of the
Departure Provision is not acceptable for eminent domain purposes.
2. Has the purpose and reasoning for any Jurisdictional Exception been recognized in the
development of the appraisal? Have the parts of USPAP that are voided by the Jurisdictional
Exception been cited and has the legal authority justifying the action been disclosed?
3. Has the appraisal problem been identified and correctly interpreted?
4. Have the correct reporting format and reporting option been used and prominently stated?
5. Has the purpose of the appraisal been considered and identified?
6. Have the intended use and intended users of the appraisal been considered and identified?
7. Has the real property interest to be appraised been considered and identified?
8. Have the effective date of the appraisal and of the date of the report been considered and
identified?
9. Have the proper definition of market value and its source been disclosed?
10. Has the link between the estimate of market value and specific exposure time been
disregarded?
11. Has the scope of the appraisal been considered and adequately addressed?
12. Have all the extraordinary assumptions and limiting conditions been disclosed and considered?
13. Have all assumptions and limiting conditions that affect the analyses and conclusions been
disclosed and considered?
14. Has an adequate history been provided for the subject; i.e., 10 years for the Uniform Standards,
5 years for North Dakota State standards or 3 years to meet USPAP requirements?
15. Has the owner or representative of the owner been afforded the right to accompany the
appraiser on an inspection of the property?
BEFORE THE ACQUISITION
16. Has the larger parcel been properly and adequately described?
17. Has the highest and best use been properly and adequately analyzed?
18. Have existing land use regulations and probably modifications been properly and adequately
analyzed? Identified and analyzed?
19. ACQUISITION
20. Has an adequate description of the part taken, including property rights acquired or
encumbered been properly and adequately analyzed?
21. Has the impact of the acquisition / encumbrance on the remaining property been properly
supported and explained?
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AFTER THE ACQUISITION
22. Has the remaining larger parcel been properly and adequately described?
23. Has the highest and best use of the larger remaining parcel, as vacant and as improved, been
properly and adequately analyzed?
VALUATION
24. Has all the information necessary to support the analysis, opinions and conclusions for all
applicable valuation approaches, both before and after the acquisition, been properly
developed and reported?
25. Has the exclusion of any of the usual valuation approaches been adequately explained and
supported?
26. Have the strengths and weaknesses of all the applicable valuation approaches been reconciled
into an indication of value?
27. Have any nominal damages to the remaining parcels been estimated either by the cost to cure
method or through reasoning which fully explains those damages, and have any off-setting
special benefits been fully explained and included?
28. Has an adequately explained and supported conclusion of the take including damages resulting
from the acquisition / encumbrance been provided?
29. Does the reconciliation include consideration of any recent sale, offering, listing or option to
purchase the subject property, as reported in the ten-year history?
30. Does the appraisal include a parcel summary or breakdown of the value of the parcel taken and
or any improvements taken and any damages or special benefits to the remainder?
REPORTING REQUIREMENTS AND ACCEPTABILITY
31. Has an acceptable level of competence been demonstrated in the development, analysis and
reporting of the appraisal?
32. Has an apparent ethical integrity been demonstrated in the development, analysis and
reporting?
33. Has the ability to correctly employ recognized methods and techniques in the development of
the appraisal been demonstrated in compliance with USPAP and the Uniform Act been
included?
34. Has the ability to communicate the appraisal, in a manner that is sufficiently comprehensive and
not misleading, been demonstrated?
35. Has the proper certification in compliance with USPAP been included?
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Appendix 3 – Relocation Benefits
A. Relocation Assistance Guidebook for Residential Owner/Occupants
B. Relocation Assistance Guidebook for Businesses, Farm Operations, and
Non-Profit Organizations
C. Grain Bin Relocation Plan
D. Policy and Procedure for Appeal of Relocation Benefits
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Relocation Assistance Guidebook for Residential Owner/Occupants

Introduction

The Project will require the acquisition and relocation of several residential and non-residential
properties that are currently located within the upstream mitigation area. The acquisition of nonresidential properties will involve a valuation of the property, which may include both residential and
non-residential real property. The valuation will be accomplished through an appraisal that follows the
provisions of the Uniform Relocation Act (49CFP Part 24)
The acquisition and relocation activities associated with a residential component of one of the abovementioned property types will be handled according to the residential displacement process. These
payments may include Moving costs and Replacement Housing Payments.

Applicable Laws

Uniform Relocation Assistance Act of 1970, as amended
Section 201: "The purpose of this title is to establish a uniform policy for fair and equitable treatment of
persons displaced because of federal and federally assisted programs in order that such persons shall
not suffer disproportionate injuries because of programs designed for the benefit of the public..."
North Dakota Century Code
North Dakota Century Code Chapter 54-01.1.
MN Statutes
Minnesota Statutes Sections 117.50-117.56.

General Information

Moving from your residence can be a significant interruption in your life. The Acquiring Agency
recognizes the inconveniences placed upon you for this public project and is committed to do its best to
provide you with information and assistance in the relocation process.
A Relocation Advisor who will explain your benefits and help to draw up your personal relocation plans
will contact you. Your Relocation Advisor will work directly with you to help your relocation go as
smoothly as possible, to guide you through the payment documentation requirements and procedures,
and to ensure that you receive all benefits for which you are eligible.
A Land Agent will be contracted to assist with the relocation on this project. The Land Agent’s contact
information will be provided to the property owner and displaced persons.

Intent of this Guidebook

The relocation laws and regulations are quite complex. This guidebook is not meant to discuss the law
and its procedures in detail. It is meant to give an overview of the relocation benefits and process
applicable to residential tenants displaced by public projects. Please discuss all concerns and questions
regarding your relocation with your Relocation Advisor to ensure your eligibility and prompt
reimbursement of eligible relocation costs. Always contact your Relocation Advisor before you move or

Appendix 3 – Relocation Benefits

v.5

Page 108 of 187

finalize your relocation plans.

Definitions







Acquiring Agency: An agency, such as the Cass County Joint Water Resource District (CCJWRD),
or the Moorhead Clay County Joint Powers Authority (MCCJPA) which has the authority to acquire
property.
Comparable Replacement Dwelling: A dwelling which is decent, safe, and sanitary; functionally
equivalent to the project site dwelling; adequate in size to accommodate the displaced
person(s); in an area not subject to unreasonable adverse environmental conditions; in a
location generally not less desirable than the location of the displaced person's project site with
respect to public utilities and facilities and reasonably accessible to the person's place of
employment; on a site that is typical in size for residential development with normal site
improvements; currently available to the displaced person on the private market; and within the
financial means of the displaced person.
Decent, Safe, and Sanitary (DSS) Dwelling: A dwelling, which meets applicable housing and
occupancy codes. The dwelling shall: be structurally sound, weather tight, and in good repair;
contain a safe and adequate electrical wiring system; contain a heating system adequate for the
climatic conditions of the dwelling's location; be adequate in size with respect to the number of
rooms and area of living space needed to accommodate the displaced person(s); have a
separate, well-lighted and ventilated bathroom, have a kitchen area with adequate plumbing
and utility service connections; contain unobstructed egress to safe, open space at ground level
or, if on the second story or above with access directly from or through a common corridor, the
common corridor must have at least two means of egress; for a displaced person who is
handicapped, be free of any barriers which would preclude reasonable ingress, egress, or use of
the dwelling.
Displaced Person: Any person who moves from the project site real property or moves his or
her personal property from the project site real property as a direct result of a written notice of
intent to acquire, the initiation of negotiations for, or the acquisition of, such project site real
property for a project; or who moves permanently as a direct result of rehabilitation or
demolition for a project.
A displaced person will be classified as:
An owner occupant of a residential property (includes mobile homes); or
A tenant occupant of a residential property (includes mobile homes and sleeping
rooms); or
o A business, farm, or nonprofit organization.
Dwelling: The place of customary and usual residence of a person, according to local customs or
law.
Mortgage: Such classes of liens as are commonly given to secure advances on, or the unpaid
purchase price of, real property under the laws of the State in which the real property is located.
Owner of a dwelling: A person who purchases or holds any of the following interests in real
property: 1) fee title, a life estate, a land contract, a 99-year lease, or a lease including any
o
o
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options for extension with at least 50 years to run from the date of acquisition; or 2) an interest
in a cooperative housing project which includes the right to occupy a dwelling; or 3) a contract
to purchase any of the interests described in 1) or 2) above; or 4) any other interest which in the
judgment of the Agency warrants considerations of ownership.
Person: Any individual, family, partnership, corporation, or association.
Utility costs: Expenses for heat, lights, water and sewer.

Notice to Move

If possible, a mutually agreeable date for the move will be worked out. You will be given enough time to
make plans for moving. Unless there is a health or safety emergency, you will not be required to move
without at least 90 days advance written notice of the date by which you will have to move/vacate the
project site. This 90-day notice to vacate cannot be given to you until the Acquiring Agency provides you
with information on at least one available comparable replacement dwelling.

Moving Cost Benefits

As a residential owner/occupant who is considered a displaced person, per the above-listed definition,
you may choose either:
Documented costs – Includes packing, unpacking, transportation up to 50 miles, moving
insurance, and disconnection/reconnection of appliances and personal property. The cost of any
actual expense must be considered reasonable by the Agency. Storage costs may be allowed if it
is necessary to store personal property while waiting for another home, but the Agency must
give prior approval of this storage before the move.
OR
Fixed Moving Cost Payment – based on the Federal Highway Administration's "per room" cost
schedule found below. This payment does not require documentation of the actual costs
incurred in the move, and you will not be eligible for reimbursement of any other movingrelated expenses such as reconnection costs. The schedule is structured to include all moving
expenses.

Moving Schedule

The occupant provides furniture
Rooms

1

2

3

4

5

6

7

8

Each Additional
Room

Amount

$495

$715

$900

$1080

$1265

$1415

$1510

$1695

$185
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The occupant does not provide furniture
Rooms

1

Each Additional Room

Amount

$430

$65

Replacement Housing Payments

If you have owned and occupied your present home for 90 days or more prior to the date of the
Agency's offer to purchase, you may be eligible for supplemental replacement housing benefits. These
benefits are in addition to the fair market value of your property. You must purchase and occupy a
decent, safe, and sanitary replacement dwelling within one year of the date you move from your
present home to be eligible for a replacement housing payment. The Agency will compute the amount
of payment to which you are entitled, applying the following guidelines required by the Uniform
Relocation Act. There are three (3) "components" of the Purchase Supplement (Replacement Housing
Payment for Homeowners). They are:
1. Price Differential. This is the amount by which the cost of a "comparable" replacement dwelling
exceeds the acquisition cost of the project dwelling. The agency will inform you in writing of the
location and cost of comparable replacement housing and the designated comparable which will
be used in any replacement housing benefit computations so that you will know in advance the
maximum amount of price differential payment you may receive.
You may purchase any decent, safe, and sanitary housing of your choice. If the purchase price is
less than the cost of the comparable replacement home, the payment will be limited to the
actual difference. If the purchase price of your chosen replacement home exceeds the cost of
the designated comparable replacement home, the payment will be based on the cost of the
comparable.
Examples: Say the Agency pays $200,000.00 to purchase your home and the designated
comparable home costs $220,000.00.
If you pay $210,000.00 for your chosen decent, safe, and sanitary replacement home, you
would receive a $10,000.00 price differential payment.
If you pay $220,000.00 or higher for your chosen decent, safe, and sanitary replacement
home, you would receive a $20,000.00 price differential (the maximum difference between
the $200,000.00 acquisition price and the $220,000.00 comparable price).
2. Increased Mortgage Interest. You may be reimbursed for increased mortgage interest costs if
the interest rate on your new mortgage exceeds that of your present mortgage. This amount
covers the "present value" of the increased costs of the higher interest rate versus the lower
rate, based on the lesser of the mortgage balance on the present home or the new mortgage
amount, and the lesser of the old mortgage term or the new mortgage term. In order for you to
be eligible, your project dwelling must have been encumbered by a bona fide mortgage for at
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least 180 days prior to the Agency's offer to acquire.
3. Incidental Expenses (Closing Costs). You may be reimbursed for certain extra expenses typically
charged when one buys real property such as reasonable costs of title search, recording fees,
property survey fees, appraisal fees, credit report fees. Reimbursement for costs of title
insurance, revenue stamps, and transfer taxes are limited to what those costs would be to buy
comparable replacement home. Prepaid expenses such as real estate taxes and property
insurance are not eligible costs.

Documentation for Purchase Supplement Replacement Housing
Payments

The documentation required for purchase supplement replacement housing payments includes copies
of the following: closing statement for the Agency's purchase of your present home, replacement house
purchase agreement, the good faith estimate of closing costs provided to you by your lender, a copy of
the settlement statement on your new home, and a copy of your new mortgage note, and other data
which may be needed to support the payment calculations. Your Relocation Advisor will review these
requirements with you and help you to obtain the necessary documentation. (Also, please remember
that your Relocation Advisor must perform an inspection of your chosen replacement home to insure it
meets the decent, safe, and sanitary housing standards.)

Fair Housing

The Fair Housing Law (Title VIII of the Civil Rights Act of 1968) sets forth the policy of the United States
to provide, within constitutional limitations, for fair housing throughout the United States. This Act and
later Acts and amendments make discriminatory practices in the purchase and rental of most residential
units illegal if based on race, color, religion, sex, or national origin.

Relocation Benefits (Not Taxable Income)

No relocation payment will be considered as income for the Internal Revenue Code of 1954, redesigned
as the Internal Revenue Code of 1986, or for determining eligibility for or the extent of eligibility of any
person for assistance under the Social Security Act or any other Federal law, except for any Federal law
providing low-income housing assistance.

Relocation Advisory Assistance

Your Relocation Advisor will personally interview you to:
1. Determine your needs and preferences for your move/replacement housing.
2. Explain relocation benefits, the process involved with relocation, and the payment
documentation requirements.
3. Offer advice/explanations and assistance, including transportation to view replacement housing
if necessary.
4. Assure availability of a comparable property prior to your being required by the acquiring
agency to move.
5. Provide referrals to available replacement properties, as necessary and reasonable.
6. Provide the amount of the replacement housing payment in writing.
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7. Inspect houses for decent, safe, and sanitary acceptability.

Your Right of Appeal

Any displaced person may appeal the acquiring agency's determination of their eligibility for relocation
assistance or the approved payment amount. An appeal must be in writing and sent directly to the
acquiring agency. A written appeal of a denied claim for relocation assistance and payments must be
submitted within three months after relocating. Your relocation advisor will provide you with the
acquiring agency address if you wish to file a relocation appeal.

Summary of Relocation Payments

Residential homeowner /occupants who are considered displaced persons, eligible for relocation
assistance, may be entitled to receive payment for:
1. Moving expenses, in the form of either:
a. Documented actual moving and related (reconnection) costs; or
b. A fixed payment instead of documented costs, based on a room count schedule.
2. Replacement housing benefits:
a. For an owner / occupant of over 180 days, purchase supplement replacement housing
benefits, if a DSS replacement dwelling is purchased; or
b. For owner occupants of over 90 days, rental assistance benefits if a DSS replacement
dwelling is rented or down payment assistance if a DSS replacement home is purchased.
3. Relocation advisory assistance and referrals.
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Relocation Assistance Guidebook for Businesses, Farm Operations, and NonProfit Organizations

Introduction

The Project will require the acquisition and relocation of several non-residential properties (including
active farmsteads) that are currently located within the upstream mitigation area. The acquisition of
non-residential properties will involve a valuation of the property, which may include both residential
and non-residential real property. The valuation will be accomplished through an appraisal and following
the provisions of the Uniform Relocation Act (49CFR Part 24) and appropriate North Dakota Century
Code and Minnesota Statutes.
The acquisition and relocation activities associated with a residential component of one of the abovementioned property types will be handled according to the residential displacement process. These
payments may include Moving costs and Replacement Housing Payments.
The relocation and re-establishment of non-residential properties can be complex, given the individual
situations at each of the potentially impacted sites. The relocation and re-establishment will be
accomplished following guidance in the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970, as amended (URA) and appropriate North Dakota Century Code and Minnesota
Statutes as the basis for establishing the standards for property acquisitions. However, the URA gives
latitude to the acquiring Agencies for unique situations. The Diversion Authority (and the acquiring
Agencies) has developed this non-residential acquisition and relocation guidebook to provide more
certainty and guidance to property owners.
It should be noted that this guidebook is applicable to the owners and/or operators of active nonresidential property operations that are impacted by the Project. Non-residential properties are those
that have an active commercial or farming business function.

Intent of This Guidebook

The relocation laws and regulations are quite complex. This guidebook is not meant to discuss the law
and its procedures in detail. It is meant to give an overview of the relocation benefits and process
applicable to businesses, farm operations, or nonprofit organizations displaced by public projects. Please
discuss all concerns and questions regarding your relocation transaction with your Relocation Advisor to
ensure your eligibility and prompt reimbursement of eligible relocation costs. Always contact your
Relocation Advisor before you move or finalize your relocation plans.

Applicable Laws

Uniform Relocation Assistance Act of 1970, as amended
Section 201: "The purpose of this title is to establish a uniform policy for fair and equitable treatment of
persons displaced as a result of federal and federally assisted programs in order that such persons shall
not suffer disproportionate injuries as a result of programs designed for the benefit of the public..."
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North Dakota Century Code
North Dakota Century Code Chapter 54-01.1.
MN Statutes
Minnesota Statutes Sections 117.50-117.56.

General Information

Moving your business can be a significant interruption in your life. The acquiring Agency recognizes the
inconveniences placed upon your business for this public project and is committed to do its best to
provide you with information and assistance in the relocation process. It is important to note that the
relocation program is an “assistance” program. It is not intended to, nor will it address every possible
scenario that may arise.
A Land Agent will be contracted to assist with the relocation on this project. The Land Agent’s contact
information will be provided to the property owner and displaced persons. The Land Agent, or a
separate Relocation Advisor, whose job it is to explain your benefits and help you draw up your business
relocation plans, will contact you. Your Land Agent or Relocation Advisor will work directly with you to
help your relocation go as smoothly as possible, to guide you through the payment documentation
requirements and procedures, and to ensure that your business receives all benefits for which it may be
eligible.
You must keep your Relocation Advisor informed about your moving plans. You must provide the
Advisor with reasonable advance written notice of the approximate date of the start of your move and
an inventory of the items to be moved. You must permit the Relocation Advisor to make reasonable and
timely inspections of the personal property at the project site and replacement/storage locations and to
monitor the move. Failure to do this could jeopardize your claim.

Relocation Benefits (Not Taxable Income)

No relocation payment will be considered as income for the purpose of the Internal Revenue Code of
1954, re-designated as the Internal Revenue Code of 1986, or for the purpose of determining eligibility
for or the extent of eligibility of any person for assistance under the Social Security Act or any other
Federal law, except for any Federal law providing low-income housing assistance.

Betterments

The non-residential properties owner/operator will have abundant opportunity to consider making
betterment investments into a non-residential properties site. The betterments will be considered the
responsibility of the property owner/operator.

Definitions



Acquiring Agency: An agency, such as the Cass County Joint Water Resource District (CCJWRD),
or the Moorhead Clay County Joint Powers Authority (MCCJPA) which has the authority to acquire
property.
Business: Any lawful activity, with the exception of a farm operation, conducted primarily for the
purchase, sale, lease, or rental of personal or real property, or for the manufacture, processing,
or marketing of products, commodities, or any other personal property, or for the sale of services
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to the public.
Displaced Person: Any person who moves from the project site real property or moves his or her
personal property from the project site real property as a direct result of a written notice of intent
to acquire, the initiation of negotiations for, or the acquisition of, such project site real property
for a project; or who moves permanently as a direct result of rehabilitation or demolition for a
project.
o A displaced person will be classified as: A business, farm, or nonprofit organization
Farm: Any activity conducted solely or primarily for the production of one or more agricultural
products or commodities, including timber, for sale or home use, and customarily producing such
products or commodities in sufficient quantity to be capable of contributing materially to the
operator's support.
Nonprofit Organization: A public or private entity that has established its nonprofit status
under applicable federal or state law.
Person: Any individual, family, partnership, corporation, or association.
Small Business: Any business, nonprofit organization, or farm having not more than 500
employees at the project site, except a business displaced from a site occupied by outdoor
advertising signs, displays, or devices.
Tenant: A person, who has the temporary use and occupancy of real property owned by another.
Unlawful occupancy: A person who has been ordered to move by a court of competent
jurisdiction prior to the initiation of negotiations or who is determined by the Agency to be a
squatter occupying the real property without the permission of the owner.

Notice to Move

If possible, a mutually agreeable date for your move will be worked out. Unless there is a health or
safety emergency, you will not be required to move without at least 90 days advance written notice of
the date by which you will have to move/vacate the project site.

Eligible Categories for Actual Moving and Re-Establishment:

Any owner-occupant or tenant who qualifies as a displaced person and who moves from a dwelling
(including a mobile home) or who moves from a business, farm or nonprofit organization is entitled to
payment of his or her actual moving and related expenses, as the Agency determines to be reasonable
and necessary.
For moves from a business, farm or nonprofit organization, personal property as determined by an
inventory from a business, farm or nonprofit organization may be moved by one or a combination of the
following methods:



Commercial move. Based on the lower of two bids or estimates prepared by a commercial
mover. At the Agency's discretion, payment for a low cost or uncomplicated move may be based
on a single bid or estimate.
Self-move. A self-move payment may be based on one or a combination of the following:

Appendix 3 – Relocation Benefits

v.5

Page 116 of 187

Eligible Actual Moving Expenses
1. Transportation of the displaced person and personal property. Transportation costs for a
distance beyond 50 miles are not eligible, unless the Agency determines that relocation beyond
50 miles is justified.
2. Packing, crating, unpacking, and uncrating of the personal property.
3. Disconnecting, dismantling, removing, reassembling, and reinstalling relocated household
appliances and other personal property. For businesses, farms or nonprofit organizations this
includes machinery, equipment, substitute personal property, and connections to utilities
available within the building; it also includes modifications to the personal property, including
those mandated by Federal, State or local law, code or ordinance, necessary to adapt it to the
replacement structure, the replacement site, or the utilities at the replacement site, and
modifications necessary to adapt the utilities at the replacement site to the personal property.
4. Storage of the personal property for a period not to exceed 12 months, unless the Agency
determines that a longer period is necessary.
5. Insurance for the replacement value of the property in connection with the move and necessary
storage.
6. The replacement value of property lost, stolen, or damaged in the process of moving (not
through the fault or negligence of the displaced person, his or her agent, or employee) where
insurance covering such loss, theft, or damage is not reasonably available.
7. Other moving-related expenses that are not listed as ineligible under URA §24.301(h), as the
Agency determines to be reasonable and necessary.
8. The reasonable cost of disassembling, moving, and reassembling any appurtenances attached to
a mobile home, such as porches, decks, skirting, and awnings, which were not acquired,
anchoring of the unit, and utility “hookup” charges.
9. The reasonable cost of repairs and/or modifications so that a mobile home can be moved
and/or made decent, safe, and sanitary.
10. The cost of a nonrefundable mobile home park entrance fee, to the extent it does not exceed
the fee at a comparable mobile home park, if the person is displaced from a mobile home park
or the Agency determines that payment of the fee is necessary to effect relocation.
11. Any license, permit, fees or certification required of the displaced person at the replacement
location. However, the payment may be based on the remaining useful life of the existing
license, permit, fees or certification.
12. Professional services as the Agency determines to be actual, reasonable and necessary for:
a. Planning the move of the personal property;
b. Moving the personal property; and
c. Installing the relocated personal property at the replacement location.
13. Re-lettering signs and replacing stationery on hand at the time of displacement that are made
obsolete as a result of the move.
14. Actual direct loss of tangible personal property incurred as a result of moving or discontinuing
the business or farm operation. The payment shall consist of the lesser of:
a. The fair market value in place of the item, as is for continued use, less the proceeds
from its sale. (To be eligible for payment, the claimant must make a good faith effort to
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15.
16.

17.

18.

sell the personal property, unless the Agency determines that such effort is not
necessary. When payment for property loss is claimed for goods held for sale, the fair
market value shall be based on the cost of the goods to the business, not the potential
selling prices.); or
b. The estimated cost of moving the item as is, but not including any allowance for storage;
or for reconnecting a piece of equipment if the equipment is in storage or not being
used at the acquired site.
The reasonable cost incurred in attempting to sell an item that is not to be relocated.
Purchase of substitute personal property. If an item of personal property, which is used as part
of a business or farm operation is not moved but is promptly replaced with a substitute item
that performs a comparable function at the replacement site, the displaced person is entitled to
payment of the lesser of:
a. The cost of the substitute item, including installation costs of the replacement site,
minus any proceeds from the sale or trade-in of the replaced item; or
b. The estimated cost of moving and reinstalling the replaced item but with no allowance
for storage. At the Agency's discretion, the estimated cost for a low cost or
uncomplicated move may be based on a single bid or estimate.
Searching for a replacement location. A business or farm operation is entitled to reimbursement
for actual expenses, not to exceed $2,500, as the Agency determines to be reasonable, which
are incurred in searching for a replacement location, including:
a. Transportation;
b. Meals and lodging away from home;
c. Time spent searching, based on reasonable salary or earnings;
d. Fees paid to a real estate agent or broker to locate a replacement site, exclusive of any
fees or commissions related to the purchase of such sites;
e. Time spent in obtaining permits and attending zoning hearings; and
f. Time spent negotiating the purchase of a replacement site based on reasonable salary
or earnings.
Low value/high bulk. When the personal property to be moved is of low value and high bulk,
and the cost of moving the property would be disproportionate to its value in the judgment of
the displacing Agency, the allowable moving cost payment shall not exceed the lesser of: The
amount which would be received if the property were sold at the site or the replacement cost of
a comparable quantity delivered to the new business location. Examples of personal property
covered by this provision include, but are not limited to, stockpiled sand, gravel, minerals,
metals and other similar items of personal property as determined by the Agency.

Ineligible Moving and Related Expenses
A displaced person is not entitled to payment for:
1. The cost of moving any structure or other real property improvement in which the displaced
person reserved ownership
2. Interest on a loan to cover moving expenses
3. Loss of goodwill
4. Loss of profits
5. Loss of trained employees
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6. Any additional operating expenses of a business or farm operation incurred because of
operating in a new location except as provided in URA §24.304(a)(6)
7. Personal injury
8. Any legal fee or other cost for preparing a claim for a relocation payment or for representing the
claimant before the Agency
9. Expenses for searching for a replacement dwelling
10. Physical changes to the real property at the replacement location of a business or farm
operation except as provided in URA §§24.301(g)(3) and 24.304(a)
11. Costs for storage of personal property on real property already owned or leased by the
displaced person
12. Refundable security and utility deposits
Related Non-Residential Eligible Expenses (pursuant to URA §24.303)
The following expenses, in addition to those provided by URA §24.301 for moving personal property,
shall be provided if the Agency determines that they are actual, reasonable and necessary:
1. Connection to available nearby utilities from the right-of-way to improvements at the
replacement site.
2. Professional services performed prior to the purchase or lease of a replacement site to
determine its suitability for the displaced person's business operation including but not limited
to, soil testing, feasibility and marketing studies (excluding any fees or commissions directly
related to the purchase or lease of such site). Professional services costs must be reasonable
and must receive prior authorization from the Acquiring Agency to be eligible for
reimbursement.
3. Impact fees or one-time assessments for anticipated heavy utility usage, as determined
necessary by the Agency.

Re-Establishment Expenses for Non-Residential Moves

In addition to the payments available under URA §§24.301 and 24.303 of this subpart, a small business,
as defined in §24.2(a)(24), farm, or nonprofit organization is entitled to receive a payment, (up to
$50,000 in Minnesota) for expenses actually incurred in relocating and re-establishing such small
business, farm, or nonprofit organization at a replacement site.
Eligible Re-Establishment Expenses
Re-establishment expenses must be reasonable and necessary and must receive prior authorization
from the Acquiring Agency to be eligible for reimbursement. Re-establishment expenses include, but are
not limited to, the following:
1. Repairs or improvements to the replacement real property as required by Federal, State, or local
law, code, or ordinance
2. Modifications to the replacement property to accommodate the business operation or make
replacement structures suitable for conducting the business
3. Construction and installation costs for exterior signing to advertise the business

Appendix 3 – Relocation Benefits

v.5

Page 119 of 187

4. Redecoration or replacement of soiled or worn surfaces at the replacement site, such as paint,
paneling, or carpeting
5. Licenses, fees, and permits when not paid as part of moving costs
6. Advertisement of replacement location
7. Estimated increased costs of operation during the first two years at the replacement site for
such items as:
a. Lease or rental charges
b. Personal or real property taxes
c. Insurance premiums
d. Utility charges, excluding impact fees
8. Other items that the Agency considers essential to the re-establishment of the business
9. Specific guidance for North Dakota re-establishment:
a. The total of the above Reestablishment Expenses noted above, numbers 3, 5, 6, 7, and 8,
shall not exceed a combined total of $25,000.
b. Of the above Reestablishment Expenses noted above, all expenses in numbers 1, 2, and 4
that are actual, reasonable, and necessary (as determined by the Acquiring Agency), are
eligible expenses.
Ineligible Re-Establishment Expenses
The following is a nonexclusive listing of reestablishment expenditures not considered to be reasonable,
necessary, or otherwise eligible:
1. Purchase of capital assets, such as, office furniture, filing cabinets, machinery, or trade fixtures
2. Purchase of manufacturing materials, production supplies, product inventory, or other items
used in the normal course of the business operation
3. Interest on money borrowed to make the move or purchase the replacement property
4. Payment to a part-time business in the home which does not contribute materially (defined at
URA §24.2(a)(7)) to the household income

Additional Guidance on Re-Establishment
Is new construction at the replacement site eligible for reimbursement as a re-establishment
expense?
The cost of constructing a new business building on the vacant replacement property is a capital
expenditure and is generally ineligible for reimbursement as a reestablishment expense. In those rare
instances when a business cannot relocate without construction of a replacement structure, the
Acquiring Agency may waive §304(b)(1) under the provisions of §24.7. An example of such an instance
would be in a rural area where there are no suitable buildings available and the construction of a
replacement structure will enable the business to remain a viable commercial operation.
To address this situation, the Diversion Authority has established the Rural Impact Mitigation Program
(RIMP). The RIMP is presented in a different section of this Property Rights Acquisition and Mitigation
Plan.
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What re-establishment expense costs are eligible for reimbursement if a displaced business occupies a
shell structure?
Basically all of the costs listed under §24.304(a) are eligible if considered actual, reasonable and
necessary for the operation of the business. In markets where existing and new buildings are available
for rental (and sometimes for purchase), the buildings or the various units available within the buildings
often have only the basic amenities such as heat, light, and water, and sewer available. These buildings
or units are shells. The cost of the building (shell) is not an eligible expense because the shell is
considered a capital real estate improvement (a capital asset). However, this determination does not
preclude the consideration by an agency of certain modifications to an existing replacement business
building. Eligible improvements or modifications up to $50,000 may include the addition of necessary
facilities such as bathrooms, room partitions, built-in display cases and similar items, if required by
Federal, State or local codes, ordinances, or simply considered reasonable and necessary for the
operation of the business.

Fixed Payment (in lieu of actual moving expenses)

Businesses
A displaced business may be eligible to choose a fixed payment in lieu of the payments for actual moving
and related expenses, and actual reasonable reestablishment expenses provided by URA §§24.301,
24.303 and 24.304. Such fixed payment, except for payment to a nonprofit organization, shall equal the
average annual net earnings of the business, as computed in accordance with paragraph (e) of this
section, but not less than $1,000 nor more than $40,000. The displaced business is eligible for the
payment if the Agency determines that:
1. The business owns or rents personal property which must be moved in connection with such
displacement and for which an expense would be incurred in such move and, the business
vacates or relocates from its displacement site.
2. The business cannot be relocated without a substantial loss of its existing patronage (clientele or
net earnings). A business is assumed to meet this test unless the Agency determines that it will
not suffer a substantial loss of its existing patronage.
3. The business is not part of a commercial enterprise having more than three other entities which
are not being acquired by the Agency, and which are under the same ownership and engaged in
the same or similar business activities.
4. The business is not operated at a displacement dwelling solely for the purpose of renting such
dwelling to others.
5. The business is not operated at the displacement site solely for the purpose of renting the site
to others.
6. The business contributed materially to the income of the displaced person during the two
taxable years prior to displacement. (See URA §24.2(a)(7).)
In determining whether two or more displaced legal entities constitute a single business, which is
entitled to only one fixed payment, all pertinent factors shall be considered, including the extent to
which:

Appendix 3 – Relocation Benefits

v.5

Page 121 of 187

1. The same premises and equipment are shared.
2. Substantially identical or interrelated business functions are carried out and business and
financial affairs are commingled.
3. The entities are held out to the public, and to those customarily dealing with them, as one
business.
4. The same person or closely related persons own, control, or manage the affairs of the entities.
Farm Operation
A displaced farm operation (defined in URA §24.2(a)(12)) may choose a fixed payment, in lieu of the
payments for actual moving and related expenses and actual reasonable reestablishment expenses, in
an amount equal to its average annual net earnings as computed in accordance with the paragraph
below, but not less than $1,000 nor more than $40,000.
Calculation of Average Annual Net Earnings of a Business or Farm Operation: The average
annual net earnings of a business or farm operation are one-half of its net earnings before
Federal, State, and local income taxes during the two taxable years immediately prior to the
taxable year in which it was displaced. If the business or farm was not in operation for the full
two taxable years prior to displacement, net earnings shall be based on the actual period of
operation at the displacement site during the two taxable years prior to displacement, projected
to an annual rate. Average annual net earnings may be based upon a different period of time
when the Acquiring Agency determines it to be more equitable. Net earnings include any
compensation obtained from the business or farm operation by its owner, the owner's spouse,
and dependents. The displaced person shall furnish the Acquiring Agency proof of net earnings
through income tax returns, certified financial statements, or other reasonable evidence, which
the Acquiring Agency determines is satisfactory.
In the case of a partial acquisition of land, which was a farm operation before the acquisition, the fixed
payment shall be made only if the Acquiring Agency determines that:
1. The acquisition of part of the land caused the operator to be displaced from the farm operation
on the remaining land; or
2. The partial acquisition caused a substantial change in the nature of the farm operation.

Relocation Advisory Assistance

Your relocation advisor will personally interview you to:
1. Determine your needs and preferences for your move/replacement location.
2. Explain relocation benefits, the process involved with relocation, and the payment
documentation requirements.
3. Offer advisory services regarding the move, explanations of relocation benefits and procedures,
and other assistance as necessary.
4. Research for and provide referrals to available replacement properties, as requested.
5. Provide the amount of the relocation benefits, as approved, in writing.
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Your Right of Appeal
Any displaced person may appeal the acquiring agency's determination of their eligibility for relocation
assistance or the approved payment amount. An appeal must be in writing and sent directly to the
acquiring agency. A written appeal of a denied claim for relocation assistance and payments must be
submitted within three months after relocating. Your relocation advisor will provide you with the
acquiring agency address if you wish to file a relocation appeal.

Rent-Back

If an existing non-residential property is acquired before it is required for removal, the Diversion
Authority (or the acquiring Agency) will consider renting the non-residential property site back to the
current owner/operator to allow time for a new non-residential properties site to be established.
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Rural Impact Mitigation Program

Introduction

The Fargo-Moorhead Area Diversion Project (Project) will impact approximately two dozen existing
farmsteads and rural businesses. Several of these farmsteads and rural businesses will be displaced due
to potential Project impacts, and suitable replacement sites for the displaced farmsteads and rural
businesses may not be readily available. Due to the regional importance of these farmsteads and rural
businesses to the region, the Diversion Authority has established the Rural Impact Mitigation Program
(RIMP) to provide financial assistance to help with relocation and re-establishment of the displaced
farmsteads and rural businesses.

Program Intention and Framework

Owners of displaced farmsteads and businesses may be entitled to payments for real property and
relocation benefits under the Uniform Relocation Act (URA), depending on individual circumstances. The
just compensation paid for acquisition of properties through the URA may not be enough to acquire and
build (if necessary) a suitable replacement property.
The RIMP establishes the protocols and financial allowances to help relocate and reestablish farmsteads,
businesses and nonprofit organizations impacted by the Project when URA payments are not enough to
do so. One of the purposes of the RIMP is to assist in reestablishing displaced farmsteads and businesses
thereby helping maintain the economic vitality of the local farm and rural business community. Details
associated with the RIMP include:
1. The RIMP is for situations where a suitable replacement site is not available for the displaced
business, as determined by the acquiring agency.
2. To be eligible for RIMP benefits, the property owner must operate (or lease a facility for) a
farmstead, business, or non-profit from the displacement site.
3. To be eligible for RIMP benefits, the replacement site must be constructed in the vicinity of the
Project, generally considered within the counties of Cass and Richland in North Dakota, and Clay
and Wilkin in Minnesota.
4. Displaced landlords must make reasonable efforts to accommodate displaced business tenants
for them to be eligible for RIMP payments.
5. The RIMP payment would be in the form of a forgivable loan with provisions that the loan
recipient continue to utilize the newly constructed farmstead or business for the purposes in
which the loan was intended. Owners of displaced farmsteads and businesses would be required
to spend the RIMP payments on re-establishing their operations and operating them for 10years after the RIMP payment is made to receive full loan forgiveness. The loan amount would
be based on actual costs. The loan amount would be fixed at full-value for 5-years, then be
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reduced 20 percent per year for the next 5-years. The loan would be fully transferrable if the
property owner sells the farmstead, business, or non-profit operation.
6. Consistent with the typical acquisition process, an appraisal will be obtained to establish the
market value of the existing real property on which an existing farmstead, business, or nonprofit operation.
7. A relocation consultant will work with the owner of the property to identify and classify items as
real estate or moveable personal property.
8. Farmstead and business specialists will help establish the requirements to re-create a
functionally equivalent farmstead or business site. This may include:
a. Determining the replacement cost for construction of a functionally equivalent
farmstead or business.
b. Determining the site improvement costs necessary for the farmstead or business.
c. Preparing a report for each farmstead or business site summarizing the re-build and
functionally equivalent replacement cost.
d. Conducting onsite meetings/inspections with farmstead or business site
owners/operators.
9. The land agent will be responsible for preparing a comprehensive mitigation report including the
market value, relocation benefits, and RIMP benefits
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Grain Bin Relocation Plan

Introduction

The Fargo-Moorhead Area Diversion Project (Project) is estimated to impact over 200 existing grain bins,
primarily in the Upstream Mitigation Area. Many of these grain bins or grain storage systems will need
to be relocated due to potential impacts from the Project. Due to the importance of grain bins to
farmers and producers in the region, the Diversion Authority has established a specific approach for the
relocation of grain bins that are impacted by the Project.

Grain Bins will be Considered Personal Property

The Diversion Authority (and the acquiring Agencies) has elected to consider grain bins as personal
property. This designation allows the grain bins to be relocated as described in the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970, as amended (URA). Under this
designation, the owners of the grain bins will be reimbursed for the lesser of the cost to move the
existing grain bins, or the cost to purchase new grain bins. If the property owners elect to purchase new
grain bins, the cost could be partially reimbursed under the substitute personal property provision.
Lastly, the grain bin owners could choose to be compensated for their grain bins under the direct loss
provision if they elect to not replace their grain bins. Details associated with the grain bin relocation plan
are presented in the following sections.

General Regulations Related to Moving Personal Property
Eligible actual moving expenses include the following:

10. Transportation of the displaced person and personal property. Transportation costs for a
distance beyond 50 miles are not eligible, unless the Agency determines that relocation beyond
50 miles is justified.
11. Packing, crating, unpacking, and uncrating of the personal property.
12. Disconnecting, dismantling, removing, reassembling, and reinstalling relocated household
appliances and other personal property. For businesses, farms or nonprofit organizations this
includes machinery, equipment, substitute personal property, and connections to utilities
available within the building; it also includes modifications to the personal property, including
those mandated by Federal, State or local law, code or ordinance, necessary to adapt it to the
replacement structure, the replacement site, or the utilities at the replacement site, and
modifications necessary to adapt the utilities at the replacement site to the personal property.
13. Storage of the personal property for a period not to exceed 12 months, unless the Agency
determines that a longer period is necessary.
14. Insurance for the replacement value of the property in connection with the move and necessary
storage.
15. The replacement value of property lost, stolen, or damaged in the process of moving (not
through the fault or negligence of the displaced person, his or her agent, or employee) where
insurance covering such loss, theft, or damage is not reasonably available.
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16. Other moving-related expenses that are not listed as ineligible under URA §24.301(h), as the
Agency determines to be reasonable and necessary.
17. The reasonable cost of disassembling, moving, and reassembling any appurtenances attached to
a mobile home, such as porches, decks, skirting, and awnings, which were not acquired,
anchoring of the unit, and utility “hookup” charges.
18. The reasonable cost of repairs and/or modifications so that a mobile home can be moved
and/or made decent, safe, and sanitary.
19. The cost of a nonrefundable mobile home park entrance fee, to the extent it does not exceed
the fee at a comparable mobile home park, if the person is displaced from a mobile home park
or the Agency determines that payment of the fee is necessary to effect relocation.
20. Any license, permit, fees or certification required of the displaced person at the replacement
location. However, the payment may be based on the remaining useful life of the existing
license, permit, fees or certification.
21. Professional services as the Agency determines to be actual, reasonable and necessary for:
a. Planning the move of the personal property.
b. Moving the personal property.
c. Installing the relocated personal property at the replacement location.
22. Re-lettering signs and replacing stationery on hand at the time of displacement that are made
obsolete as a result of the move.
23. Actual direct loss of tangible personal property incurred as a result of moving or discontinuing
the business or farm operation. – Discussed in greater detail below
24. The reasonable cost incurred in attempting to sell an item that is not to be relocated.
25. Purchase of substitute personal property. – Discussed in greater detail below
26. Searching for a replacement location. A business or farm operation is entitled to reimbursement
for actual expenses, not to exceed $2,500, as the Agency determines to be reasonable, which
are incurred in searching for a replacement location, including:
a. Transportation.
b. Meals and lodging away from home.
c. Time spent searching, based on reasonable salary or earnings.
d. Fees paid to a real estate agent or broker to locate a replacement site, exclusive of any
fees or commissions related to the purchase of such sites.
e. Time spent in obtaining permits and attending zoning hearings.
f. Time spent negotiating the purchase of a replacement site based on reasonable salary
or earnings.
27. Low value/high bulk. When the personal property to be moved is of low value and high bulk,
and the cost of moving the property would be disproportionate to its value in the judgment of
the displacing Agency, the allowable moving cost payment shall not exceed the lesser of: The
amount which would be received if the property were sold at the site or the replacement cost of
a comparable quantity delivered to the new business location. Examples of personal property
covered by this provision include, but are not limited to, stockpiled sand, gravel, minerals,
metals and other similar items of personal property as determined by the Agency.
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Substitute Personal Property

If an item of personal property, which is used as part of a business or farm operation is not moved but is
promptly replaced with a substitute item that performs a comparable function at the replacement site,
the displaced person is entitled to payment of the lesser of:
The cost of the substitute item, including installation costs of the replacement site, minus any
proceeds from the sale or trade-in of the replaced item; or
2. The estimated cost of moving and reinstalling the replaced item but with no allowance for
storage. At the Agency's discretion, the estimated cost for a low cost or uncomplicated move
may be based on a single bid or estimate.
1.

Property owners will be asked to obtain at least two quotes for relocating existing grain bins, and at
least two quotes for construction of new grain bins. The Diversion Authority (or the acquiring Agency)
will reimburse the owner of the grain bins based on the lower of the two quotes for the selected
relocation option.

Direct Loss

Actual direct loss of tangible personal property incurred as a result of moving or discontinuing the
business or farm operation. The payment shall consist of the lesser of:
1. The fair market value in place of the item, as is for continued use, less the proceeds from its
sale. (To be eligible for payment, the claimant must make a good faith effort to sell the personal
property, unless the Agency determines that such effort is not necessary. When payment for
property loss is claimed for goods held for sale, the fair market value shall be based on the cost
of the goods to the business, not the potential selling prices.); or
2. The estimated cost of moving the item as is, but not including any allowance for storage; or for
reconnecting a piece of equipment if the equipment is in storage or not being used at the
acquired site. If the business or farm operation is discontinued, the estimated cost of moving
the item shall be based on a moving distance of 50 miles.
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Policy and Procedure for Appeal of Relocation Assistance

Policy and Process for North Dakota

The Cass County Joint Water Resource District (CCJWRD) adopted a policy and procedure for appeal of
relocation assistance on April 23, 2020. A copy of the policy and procedure is presented on the following
pages.

Policy and Process for Minnesota
The Moorhead Clay County Joint Powers Authority (MCCJPA) will develop and adopt a policy and
procedure for appeal of relocation assistance.
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Appendix 4 – Property Acquisition Schedule1

Location
(State)

Work Limits
Defined
by Designer

Diversion Channel Phase 15

ND

June 2016

June 2016

July 2016

Diversion Channel Phase 26

ND

June 2017

June 2017

July 2017

Diversion Channel Phase 3

ND

June 2017

December 2018

January 2019

Major Project Feature

Start
Notification
Property
to Property
Final Design
Final Permit
Acquisition2
Owners
Complete
Application
Features Constructed by Diversion Authority using Public-Private-Partnership (P3)
P3 Developer will
submit preliminary
design with bids in
September, 2020

Diversion Authority
will apply for a
single Construction
Permit from
ND OSE

Complete Property
Acquisition3
Parcels with
structures:
September 1, 2020
Land Parcels:
October 15, 2020

Permit Issuance
(Goal)4

August 2020

Number of Parcels
Impacted
88
77
53

Features Constructed by USACE
Diversion Inlet Control Structure

ND

Wild Rice Control Structure

ND

July 2017

December 2018

January 2019

I-29 Bridge / Road Raise7

ND

December 2019

December 2019

December 2019

Red River Control Structure

ND

Southern Embankment Reach SE-1 (ND)

ND

November 2019

November 2019

Southern Embankment Reach SE-2A (ND)

ND

December 2020

Southern Embankment Reach SE-2B (ND)

ND

Southern Embankment Reach SE-3 (ND)

Dec 2018

Dec 2018

September 2019

July 2016 (actual)

3

August 2019

5

November 2020

9

August 2021

August 2021

24

November 2019

July 2020

October 2020

21

December 2020

December 2020

November 2021

November 2021

10

December 2020

December 2020

December 2020

October 2022

October 2022

36

ND

December 2020

December 2020

December 2020

September 2025

September 2025

7

Southern Embankment Reach SE-4 (MN)

MN

December 2020

December 2020

December 2020

October 2023

October 2023

25

Southern Embankment Reach SE-5 (MN)

MN

December 2020

December 2020

December 2020

September 2024

September 2024

9

ND Upstream Mitigation Area8

ND

August 2020

August 2020

August 2020

-

-

September 2025

489

MN Upstream Mitigation Area10

MN

August 2020

August 2020

August 2020

-

-

September 2024

151

ND/MN

September 2019

January 2020

January 2020

February 2021

9

Drayton Dam Replacement

1

Based on proposed P3 and USACE schedules from December 2019.
The final work limits defining property acquisition needs will be available from USACE at the 35 percent design level.
3
Assume 11 months duration to complete the property acquisition process from the delivery of final work limits.
4
Assume permit can be issued within three months (minimum) after final permit application.
5
Diversion Channel Phase 1 includes Maple River & Sheyenne River Aqueduct Structures.
6
Diversion Channel Phase 2 includes the parcels impacted by the Cass County Road 16 / 17 re-alignment project.
7
Some of the parcels impacted by the I-29 Road Raise are also impacted by the Wild Rice Control Structure.
8
The property rights in the Upstream Mitigation Area will be acquired prior to the Project being operational, and at the same timeframe as the last embankment segment in each state.
2
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FLOWAGE EASEMENT
THIS EASEMENT is made this ____ day of ___________, 201X, by [Insert Name(s)], [Insert
Marital Status], whose post office address is [Insert Address] (“Grantor”); and the
[
Insert Acquiring Entity Name , a [
pick one: Minnesota / North Dakota
] political
subdivision, whose post office address is [
Insert Address
], and its successors and assigns
(“Grantee”).
RECITALS
A.
The Grantee is a member of the METRO FLOOD DIVERSION BOARD OF AUTHORITY, a joint powers
entity consisting of Clay County, Minnesota; City of Moorhead, Minnesota; Cass County, North Dakota;
City of Fargo, North Dakota; and the Cass County Joint Water Resource District (the “Diversion Authority”).
B.
The Fargo-Moorhead Metro Flood Risk Management Project is a flood risk management
project, sponsored by the United States Army Corps of Engineers (the “Corps”) and the Diversion
Authority, which includes a diversion channel and appurtenant staging and storage areas to reduce flood
damages and risks in the region; the parties refer to the project as the FARGO-MOORHEAD METROPOLITAN
AREA FLOOD RISK MANAGEMENT PROJECT, which is a federally authorized project pursuant to Section 7002(2)
of the Water Resources Reform and Development Act of 2014 (the “Project”).
C.
Grantor owns certain real property in the vicinity of the Project, more specifically
described below, in an area that may be subject to temporary and periodic flooding as a result of the
Project.
D.
Grantor has agreed to convey to Grantee a permanent easement, as more specifically
described below, to permit Grantee to periodically flood portions of Grantor’s property as well as granting
certain access, survey, and exploration rights to Grantee.
E.
Grantor agrees to grant and convey to Grantee an easement over the property described
below, subject to the terms and conditions contained in this Easement.
In consideration of $XXX.XX, the mutual covenants contained in this Agreement, and
other good and valuable consideration, the receipt and sufficiency of which the parties acknowledge, the
parties agree as follows:
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AGREEMENT
1.
The Easement Property. Grantor grants and conveys to Grantee a permanent easement
in, on, over, through, and across the following real property in [ Insert County and State
]:
[Insert Description]
The above described tract contains ____________ acres, more or less.
(Collectively, the “Easement Property.”)
A.

B.

C.

Under this Easement, Grantor grants to Grantee, its officers, employees, agents,
representatives, contractors, and subcontractors the following perpetual right, power,
privilege and easement to occasionally overflow, flood, and submerge the Easement
Property in connection with the operation, maintenance, repair, replacement, and
rehabilitation of the Project, together with all right, title, and interest in and to the
structures and improvements now situated on the Easement Property:
a. excepting fencing, drain tile and related appurtenances;
b. and further excepting any existing structures outside the Federal Mitigation Zone 1
that are in compliance, or which Grantor improves to be in compliance with floodplain
development ordinances enforced by the local government agency and in compliance
with FEMA floodplain development rules by [INSERT DATE IMPROVEMENTS
BRINGING STRUCTURE INTO COMPLIANCE NEED TO BE COMPLETED BY];
c. [Paragraph for ND Easements] and also excepting any newly constructed structures
outside the Federal Mitigation Zone 1 on the Easement Property in accordance with
floodplain development ordinances enforced by the local government agency and in
accordance with FEMA floodplain development rules, which require insurable
structures to be elevated at least one foot above the Base Flood Elevation (BFE), and
also above the 0.2 percent annual chance event water surface elevation, whichever
is higher;
d. [Paragraph for MN Easements] and also excepting any newly constructed structures
outside the Federal Mitigation Zone 1 on the Easement Property in accordance with
floodplain development ordinances enforced by the local government agency and in
accordance with the requirements of the Minnesota Department of Natural
Resources Dam Safety and Public Waters Work Permit 2018-0819;
e. and that no excavation shall be conducted and no fill placed on land within the
Federal Mitigation Zone 1 and established FEMA floodway without approval by
Grantee as to the location and method of excavation and/or placement of fill and
verification that the fill will not impact Project operation.
The above estate is taken subject to existing easements for public roads and highways,
public utilities, railroads and pipelines; reserving, however, to the property owners, their
heirs and assigns, all such rights and privileges as may be used and enjoyed without
interfering with the use of the Project for the purposes authorized by Congress or abridging
the rights and easement hereby acquired; provided further that any use of the land shall be
subject to Federal and State laws with respect to pollution.
Additionally under this Easement, Grantor grants to Grantee, its officers, employees,
agents, representatives, contractors, and subcontractors, and the United States, the
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following access rights related to the Project regarding the Easement Property: ingress and
egress in, on, over, across, and through the Access Area of the Easement Property as defined
in the attached Exhibit “A”; removing structures, obstructions, and any other obstacles from
the Access Area of the Easement Property; conducting observations, surveys, reviews, and
data collection for environmental assessments; conducting topographic field and parcel
surveys, soil analysis, soil borings, and other investigations; conducting water level, erosion,
water quality, habitat, environmental, and other relevant monitoring; performing any other
testing, surveys, and analysis; and necessary and reasonable rights of ingress and egress to
and from the Access Area of the Easement Property subject to the provisions regard crop
damages below. Grantee shall notify Grantor prior to exercising the access provisions
associated with this Agreement.
2.
Easement Runs with the Easement Property. This Easement, and all covenants, terms,
conditions, provisions, and undertakings created under this Easement, are perpetual and will run with the
Easement Property, and will be binding upon Grantor’s heirs, successors, and assigns.
3.
Removal of Unapproved Structures. Grantor must remove all unapproved structures on
the Easement Property on or before [Insert Date]. Any unapproved structures remaining on the Easement
Property after [Insert Date], will automatically become Grantee’s property, without the need for any bill
of sale or any other written instrument or agreement; Grantee may then remove any unapproved
structures from the Easement Property, at its sole discretion and at its sole cost. All approved existing
structures are shown on attached Exhibit “B”.
4.
Grantor Covenants. Grantor warrants that Grantor is the fee simple owner of the
Easement Property; that Grantor has the right to execute this Easement and to make the promises,
covenants, and representations contained in this Easement; that this Easement does not violate any
mortgage or other interest held by any third party regarding the Easement Property, or any portion of the
Easement Property; that there are no outstanding unpaid bills incurred for labor, materials, or services
regarding the Easement Property, or any portion of the Easement Property; and that there are no
recorded or unrecorded liens, security interests, or any outstanding, pending, or threatened suits,
judgments, executions, bankruptcies, or other proceedings pending or of record that would in any manner
impact title to the Easement Property, or any portion of the Easement Property. Grantor will release, hold
harmless, defend, and indemnify Grantee and its officers, agents, representatives, employees, and
contractors from and against any and all claims, damages, injuries, or costs arising out of or in any way
related to any title defects regarding the Easement Property.
5.
Taxes. Grantor is solely responsible for all taxes and special assessments or assessments
for special improvements due, levied, or assessed regarding the Easement Property for all past, present,
and future years. Grantee will not be responsible for payment of any real estate taxes or special
assessments regarding the Easement Property.
6.

Use of the Easement Property.

A. Grantor’s Use. Subject to the provisions of this Easement, Grantor has the right and
privilege to use the Easement Property at any time, in any manner, and for production of crops, pasture,
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and other farm-related activities and hunting, including the right to post the Easement Property at
Grantor’s sole discretion to restrict public hunting rights. Grantor will promptly cease any activities and
remove any structures or obstructions that interfere with Grantee’s use of the Easement Property,
Grantee’s rights and privileges under this Easement, or with the Project, when directed by Grantee.
Grantor understands and recognizes any use of the Easement Property is at Grantor’s sole risk, and that
Grantee is not responsible for any damages to crops or for interference with any other of Grantor’s uses
of the Easement Property as a result of any inundation or any of Grantee’s other rights and privileges
regarding the Easement Property.
B. Grantee’s Entry. If Grantee enters upon the Easement Property for purposes of conducting
any of the surveys or testing permitted under this Agreement, following the conclusion of any surveys or
testing, Grantee will return the Easement Property as nearly as practicable to its previous condition, taking
into consideration the nature of the work being performed; for example, Grantee will remove any dirt
piles or equipment from the Easement Property that might unreasonably interfere with Grantor’s
permitted uses of the Easement Property. Grantee’s ingress and egress rights to the Easement Property
will be by the least intrusive means reasonable. Additionally, Grantee will reimburse Grantor for
reasonable crop damages resulting from the Grantee’s physical entrance upon the Easement Property for
purposes of conducting such surveys or testing. Such reasonable crop damages shall be calculated based
on the area disturbed, actual production history, Grantor’s yields the year of the damages, and current
crop prices at the time of the crop damages.
7.
Encumbrances. Subject to the provisions below regarding the leasing or mortgaging of
the Easement Property, Grantor will not encumber the Easement Property or any portion of the Easement
Property or enroll the Easement Property or any portion of the Easement Property in any farm or other
federal program that would be contrary to, or would in any way disrupt or interfere with, Grantee’s use
of the Easement Property, Grantee’s rights and privileges under this Easement, or with the Project without
first obtaining Grantee’s consent. However, Grantor may rent or lease the Easement Property, at
Grantor’s sole discretion without first obtaining Grantee’s consent. If Grantor rents or leases the
Easement Property, any lessee’s rights and uses are subject to this Easement, including the use restrictions
described above; Grantor will be fully responsible to Grantee for Grantor’s obligations under this
Easement, including for any violations by any lessee. Additionally, Grantor may mortgage the Easement
Property, at Grantor’s sole discretion without first obtaining Grantee’s consent so long as any mortgage
is subordinate to this Easement.
8.
Waiver of Warranties. The parties specifically agree neither Grantee nor any of its agents
or representatives have made any representations or warranties in any way regarding the Project;
Grantor’s ability to use the Easement Property following construction of Project; the potential frequency
of inundation of the Easement Property; Grantor’s ability to enroll the Easement Property in any federal
program; or Grantor’s ability to obtain any farm insurance regarding the Easement Property.
9.
Maintenance. Grantee’s easement rights include the right, at its discretion and if
necessary for purposes of proper operation and maintenance of the Project, to remove trees, underbrush,
obstructions, and any other vegetation, structures, or obstacles from the Easement Property. However,
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Grantor is solely responsible, at Grantor’s sole expense and discretion, for maintaining the Easement
Property, including grass cutting and weed control, and debris removal following any inundation. Neither
Grantor nor Grantee will store, cause, or permit any spillage, leakage, or discharge of fertilizers,
herbicides, fungicides, and pesticides on the Easement Property (in excess of normal applications for
farming purposes). Further, in no event will either party cause or permit any spillage, leakage, or discharge
of any hazardous substance onto the Easement Property including, but not limited to, spillage of
petroleum products or vehicle fuels, gasoline, kerosene, or other products used for the purpose of
generating power, lubrication, illumination, heating, or cleaning. If either party causes or permits any
spillage, leakage, or discharge of any such hazardous substance onto the Easement Property, that party
shall be solely responsible for any damages arising out of such spillage, leakage, or discharge of any such
hazardous substance onto the Easement Property to the extent required by law.
10.
Forbearance or Waiver. The failure or delay of Grantee to insist on the timely
performance of any of the terms of this Easement, or the waiver of any particular breach of any of the
terms of this Easement, at any time, will not be construed as a continuing waiver of those terms or any
subsequent breach, and all terms will continue and remain in full force and effect as if no forbearance or
waiver had occurred.
11.
Governing Law. This Agreement will be construed and enforced in accordance with
[Insert STATE] law. The parties agree any litigation arising out of this Agreement will be venued in State
District Court in [Insert County, State], and the parties waive any objection to venue or personal
jurisdiction.
12.
Severability. If any court of competent jurisdiction finds any provision or part of this
Easement is invalid, illegal, or unenforceable, that portion will be deemed severed from this Easement,
and all remaining terms and provisions of this Easement will remain binding and enforceable.
13.
Entire Agreement. This Easement constitutes the entire agreement between the parties
regarding the matters described in this Easement, and this Easement supersedes all other previous oral
or written agreements between the parties.
14.
Modifications. Any modifications or amendments of this Easement must be in writing
and signed by Grantor and Grantee and must be recorded with the [INSERT} County Recorder’s office.
15.
Representation. The parties, having been represented by counsel or having waived the
right to counsel, have carefully read and understand the contents of this Easement, and agree they have
not been influenced by any representations or statements made by any other parties.
16.
Headings. Headings in this Easement are for convenience only and will not be used to
interpret or construe its provisions.
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(Signatures appear on the following pages.)
IN WITNESS WHEREOF, Grantor executed this Easement on the date written above.
GRANTOR:
____________________________________
[Insert Name of Grantor]
___________________________________
[Insert Name of Grantor]
STATE OF [ INSERT

]

COUNTY OF [ INSERT

]

)
) ss.
)

On this ____ day of ______________, 201X, before me, a Notary Public, in and for said County and
State, personally appeared [Insert Name of Grantor], [Insert Marital Status], known to me to be the
persons described in and who executed the within and foregoing instrument, and acknowledged to me
that they executed the same.
___________________________________
Notary Public, State of [ Insert ]
My Commission Expires:
(SEAL)
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GRANTEE:
[Acquiring Entity Name

]

By:
________________________________
[ Name, Title ]
ATTEST:
___________________________
[ Name ]
[ Title ]
STATE OF [ INSERT

]

COUNTY OF [ INSERT

]

)
) ss.
)

On this ____ day of _________, 201X, before me, a Notary Public, in and for said County and State,
personally appeared [ NAME ] and [ NAME ], known to me to be the Chairman and Secretary-Treasurer,
respectively, of the [ Insert Acquiring Entity Name ] and who executed the within and foregoing
instrument, and acknowledged to me that they executed the same on behalf of the [ Insert Acquiring
Entity Name ]

_________________________________
Notary Public, [ County, State]
My Commission Expires:
(SEAL)
The legal description contained in this document was prepared by:
[Insert Info of Surveyor]
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EXBHIBIT “A”
(MAP SHOWING ACCESS AREA)
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EXHIBIT “B”
APPROVED EXISTING STRUCTURES
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ALTERNATIVE DISPUTE RESOLUTION BOARD
CLAIM AFFIDAVIT
Case No. _________________________
Full Name of Person(s) Filing Claim (PLAINTIFFS)

Address

City

Telephone Number

State

Zip

Email Address

Full Name of Person(s) From Whom You Are Seeking Damages (DEFENDANT)

METRO FLOOD DIVERSION AUTHORITY
Address

City

State

Zip

P.O. BOX 2806

FARGO

ND

58108-2806

PLAINTIFF/PLAINTIFFS claim the following damages from DEFENDANT: (Give a SHORT
statement of the claim and reasons for the claim.)
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
(Attach additional sheet if necessary.)
TOTAL AMOUNT OF DAMAGES CLAIMED:

$___________________________________
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LOCATION WHERE DAMAGES OCCURRED (Please circle one of the following):
Cass County, ND

Clay County, MN

Traill County, ND

Norman County, MN

Grand Forks County, ND

Polk County, MN

Wilkin County, MN

Richland County, ND

Other

_________________________________________
Plaintiff(s) Signature(s)
_________________________________________
Plaintiff(s) Signature(s)
STATE OF ____________________ )
) ss.
COUNTY OF __________________ )
On this ______ day of _______________, 20___, before me, a Notary Public, in and for
said County and State, personally appeared __________________________________________
____________________________________, known to me to be the person(s) described in and
who executed the within and foregoing instrument, and acknowledged to me that ______ executed
the same.

(SEAL)

____________________________________
Notary Public
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